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Both the United States and California Constitutions pro-
hibit the taking of private property for public use without pay-
ment of just compensation to the property owner.'! The courts
have identified two primary types of takings that require two
different analyses: (1) a per se taking that occurs when there is a
permanent physical taking of, occupation of, or damage to real
property, and, (2) a regulatory taking that occurs when a statute
or regulation deprives a property owner of substantially all eco-
nomically viable use of his or her property. It is this second type
of taking that has generated the bulk of the case law in this area,
and the case law is anything but clear or consistent. Nevertheless,
certain threads and trends are emerging that provide a frame-
work for analyzing a regulatory takings problem.

The United States Supreme Court has historically applied
the categorical, or per se, analysis to physical invasions of real prop-
erty. If the government takes, occupies, or damages privately
owned real property, the government must, in accordance with
applicable state and federal constitutions, pay just compensation
for the taking, occupation, and/or damage on (with very limited
exceptions) a strict liability basis.? In contrast, the Supreme Court
has traditionally applied the a4 hoc analysis to regulatory takings
claims. The ad hoc analysis is a case specific balancing test, meas-
uring the public interest gained against the private harm suffered
as a result of the regulatory taking.’ In addition to controlling
United States Supreme Court jurisprudence on the subject, there
is also an impressive library of California cases to help guide the
discussion.

First, a disclaimer: As a result of the thousands of takings cases,
from multiple jurisdictions, addressing a variety of “take” scenarios
— physical and regulatory, real property and personal property, per-
manent and temporary — takings jurisprudence, especially regulato-
ry takings jurisprudence, is evolving as quickly as public agencies
contrive of new and different ways to regulate the use of private
property. Not surprisingly, each new regulatory takings case often
raises additional questions that the next court is left to resolve.

As one commentary laments: “[Tlhere is an inherent com-
plexity which renders a simple definition [of the law of eminent
- domain] difficult and possibly misleading. It has been hedged in
IN F 0 R M ATI ON " many exceptions, qualifications and limitations.™ This observa-

tion is especially appropriate to regulatory takings jurisprudence.

RESOU RCES The purpose of this article is to simplify the “inherent complex-

- ity” of regulatory takings jurisprudence by providing a practical

EVENTS overview of the current state of this area of law in California and
- aframework for analysis of such claims. Because regulatory tak-

. - ing issues typically arise in the context of inverse condemnation

WWW-CClle"'-OI'g/ rpsed'lon - cases, that will be the procedural posture this article assumes.
i The main difference between an inverse condemnation case and

a direct eminent domain action is who brings the action. In the

L
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former case, it is the property owner, in the latter, the condemn-
ing agency. It is well settled that with certain procedural excep-
tions, the rules governing direct condemnation cases and inverse
condemnation cases are generally the same.’

II. WHO IS THE APPROPRIATE DEFENDANT?

In assessing or evaluating a claim for inverse condemnation,
whether physical or regulatory, the first inquiry is determining
the proper defendant. The question of who is a proper defen-
dant arises more frequently in the physical takings context, as
multiple agencies are often involved in public projects. In the
regulatory takings context, the appropriate defendant is usually
the agency that enacted the particular land use regulation. A
private party is not a proper defendant in an action based upon
a claim of inverse condemnation. While public agencies’ power
of eminent domain explains why they are liable in an inverse
condemnation action, it does not follow that public agencies
that lack the power of eminent domain are immune from an
inverse condemnation claim. To the contrary, any public agency
is a proper defendant in a claim for inverse condemnation.’
Moreover, a privately owned public utility can be held liable in
inverse condemnation if the damage results from a public under-
taking such as the transmission of electrical power.* This liabil-
ity exists because of the rationale underlying inverse condemna-
tion, which holds that the government — whether or not it has
the formal power of condemnation — should not force “some
people alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole.™

A subsidiary question is which public agency or agencies
should be named in an inverse condemnation action. The
answer is to name any agency that has participated in the regu-
lation or taking. The California Court of Appeal has recently
confirmed that any public agency that is a “substantial partici-
pant” in the cause of the damage, is jointly and severally liable
for the damage.” A public agency cannot avoid liability even
though it only approved the plans for the development of a pri-
vate project involving a taking."

IIIl. WHAT IS THE APPROPRIATE TEST TO APPLY?
A. The Per Se Test Applies Physical Takings

The simplest form of inverse condemnation is that of a physi-
cal taking by the government. The landmark case of Loresto ».
Teleprompter Manhattan CATV Corp. set forth the rule that “a per-
manent physical occupation is a government action of such a unique
character that it is a taking without regard to other factors that a
court might ordinarily examine.” In other words, when the gov-
ernment intrudes on property in a physical manner, there is no need
to consider other factors to determine if compensation is due.
Loretro turther notes “that when the physical intrusion reaches the
extreme form of a permanent physical occupation, a taking has
occurred. In such a case, ‘the character of the government action’ not
only is an important factor in resolving whether the action works a
taking but also is determinative.” The Loretto court held that New
Yorl<s law requiring landlords to allow television cable companies to
install cable access boxes and lines in their apartment buildings was
a physical occupation that constituted a per se taking, '

Some other examples of government actions that have been |
deemed physical takings included the withdrawal of lateral support
causing physical damage to a building,"” measurable reduction in .
the market value of property due to noise from an airport that inter- |
fered substantially with the use and enjoyment of real property,'*.
and the posting of security guards on private property by a city.”’
Government actions that have not been deemed physical takings .
generally include physical intrusion on property to enforce valid
land-use regulations or to preserve the public’s heath and safety.”

To summarize: If the government has occupied, damaged,
or destroyed private property, and it cannot clearly justify the
intrusion on police power (i.e., health and safety) grounds,

chances are good that a taking has occurred.

B. The Categorical (Per Se) Test Applies to Regulatory
Takings That Deny All Economically Viable Use

The modern history of regulatory takings jurisprudence was
born 80 years ago with the case of Pennsylvania Coal Co. v.
Mahon.” In Mahon, the issue before the United States Supreme
Court was whether a statute that prohibited coal mining that
would “cause the subsidence of ... any structure used as a human
habitation” constituted a regulatory taking in violation of the tak-
ings clause.” Pennsylvania Coal Company argued that the statute
destroyed its previously existing rights of property and contract
arising from a reservation for mining in the deed transferring own-
ership of the property to the present owners.? The Supreme
Court framed the issue as follows: “As long recognized, some val-
ues are enjoyed under an implied limitation and must yield to the
police power. But obviously the implied limitation must have its
limits or the contract and due process clauses are gone.”?

In Mahon, the Supreme Court determined that when decid-
ing whether the exercise of police power had gone too far, the
amount of the diminution in value resulting from the regulation
should be considered and that this should be weighed against the
public interest served by the exercise of the police power.”® The
Mahon Court concluded that the statute was unconstitutional by
reasoning that the public interest served was outweighed by the
impact on private property because the statute did not apply to
situations where the property and the right to mine the coal were
held by the same owner, and the statute negated existing proper-
ty and contract rights otherwise binding between the parties.

Fifty-eight years later in Agins v. Tiburon,” the United States
Supreme Court addressed the constitutionality of a zoning ordi-
nance that limited property to certain uses. In Agins, the
Supreme Court enunciated a two part test to determine if a reg-
ulation constitutes a taking.” Citing Nectow v. Cambridge,”® the
Supreme Court stated that the first part of the test is whether the
ordinance substantially advances a legitimate state interest.” The
second part of the test requires a determination as to whether the
ordinance denies an owner economically viable use of his or her
property.® The Supreme Court determined that the legislature’s
purpose in implementing the zoning ordinance was to prevent
the ill effects of urbanization and that this was a legitimate state
interest.”* The Supreme Court concluded that while the zoning
ordinance limited development of the property, it neither pre-
vented the best use of appellants’ land nor “extinguished a fun-
damental attribute of ownership.”? Therefore, the zoning ordi-
nance was held to be constitutional .
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- Twelve years after Agins, in 1992, the United States Supreme
Court again took the opportunity to address the issue of regula-
tory takings in Lucas v. South Carolina Coastal Council® Lucas
had purchased two residential lots on a South Carolina barrier
island and following the purchase, the state legislature enacted a
law that barred Lucas from building any permanent structures on
such land.* The Supreme Court concluded that regulations that
denying the property owner 4/l “economically beneficial or pro-
ductive use of land” constitute one of the discrete categories of
compensable regulatory deprivations that do not require the
usual case-specific (i.e., ad hoc) inquiry into “the public interest
advanced in support of the restraint.”* Therefore, the Lucas
Court enunciated a per se category of regulatory takings that
applies when a property owner is denied #// economic use of his
or her property. The Court’s rationale for this conclusion was
that regulations of this nature “carry with them a heightened risk
that private property is being pressed into some form of public
service under the guise of mitigating serious public harm.””

In summary, a regulation that results in the deprivation of all
economic use of property is treated as a “per se” taking in the
same way that a physical occupation or intrusion is treated as a
“per s¢” taking. Short of denial of all economic use, however,
each case requires a balancing of certain factors, usually the
degree of deprivation of the property right considered in light of
the public policy objectives of the legislation or regulation. The
Lucas case is the leading case on the per se or categorical rule in the
context of a regulatory taking, and its reasoning applies in those
relatively rare instances where a regulation deprives the owner of
all economically viable use of his or her property.

C. The Non-Categorical (Ad Hoc) Test Applies to
Regulatory Takings That Leave Some
Economically Viable Use Available

In Penn Central Transportation Co. v. New York City, the United
States Supreme Court considered whether the application of the
New York City Landmark’s Law constituted a taking of Penn
Central’s property because it denied Penn Central the right to devel-
op a building on top of the existing Grand Central Terminal build-
ing* The Penn Central Court established a three-factor “ad hoc”
test to determine when a regulation goes too far, and constitutes a
taking. The three basic factors are: (1) the economic impact of the
regulation on the person affected, (2) whether the regulation has
interfered with a distinct investment backed expectation of that per-
son, and (3) the character of the government action.

As to the first two factors, the Supreme Court dismissed
Penn Central's argument that it was deprived of the airspace
above the terminal on the grounds that a taking claim cannot be
based on a speculative property interest that the parties “believed

was available.”*" With respect to the third factor — the character

of the government action - the Court held that “a ‘taking’ is
more readily found when the interference with the property can
be characterized as a physical invasion by government than when
interference arises from some public program adjusting the ben-
efits and burdens of economic life to promote the common
good.”  Applying the three factors, the Court concluded that
the proscription on development set forth in the City’s
Landmark’s Law did not constitute a taking.®

Thus, it is now settled that a regulation that does not leave the
property economically idle should be analyzed under the Penn Central

test, rather than the Lucas test.* The question of whether or not the
claim should be analyzed under the Lucas framework or under the
more difficult to satisfy Perin Central framework is often a contentious
and dispositive question in takings litigation. Because most regula-
tions leave some arguable economic use available, the “per se” Zucas
test is not frequently available. More often, the ad hoc factors identi-
fied in Penn Central apply, resulting in case specific inquiries.

IV. APPLICATION OF THE AD HOC TEST IN
PARTICULAR CONTEXTS

A. Conditions and Exactions

Further elaboration on the law of regulatory takings came
in Nollan v. California Coastal Commission® and Dolan v. City of
Tigard,* both of which involved the government attempting to
condition approval of development of property on concessions
from the landowners. The question presented was how such
regulations should be scrutinized.

In Nollan, the landowners wished to enlarge their oceanfront
home.” The California Coastal Commission allowed them to do so only
if they would agree to grant the public an easement over the front of their
property for access to the beach.* The United States Supreme Covizt held
that the Coastal Commission could not require such an easement with-
out compensation, because the condition placed on development was not
related to the stated goal of the commission — to prevent oceanside build-
ings from blocking freeway views of the ocean.® In other words, there was
a “lack of nexus between the condition and the original purpose of the
building restriction.”

In Dolan, as in Nollan, the property owner was granted per-
mission to enlarge her property only if she fulfilled certain condi-
tions.” Dolan wished to expand her business and the City required
that she grant land adjacent to the business to the city so it could
build a bike path and additional storm drainage.* The United
States Supreme Court held that this requirement did have a
“nexus” to a legitimate public purpose (as required by Nollan), but
that the burden on Dolan did not “bear the required relationship
to the projected impact of proposed development.”? Nollan and
Dolan together hold that (1) a proposed condition or exaction
imposed in connection with a development approval must have a
sufficient relationship (i.e., nexus) to the legitimate public purpose
sought to be furthered, and (2) the extent of the condition or exac-
tion must be tailored to fit the impact of the proposed development.

B. Development Fees

Development fees are monetary exactions imposed as a con-
dition of development approval. The California Supreme Court
has recently clarified the appropriate analysis to be applied to
development fees imposed by a public entity as a condition of
development approval.* The Nollan/Dolan “nexus” and rough
proportionately analysis only applies to development fees that
are project specific and not generally applicable through legisla-
tive action.” In other words, if a monetary exaction results from
generally applicable legislation not targeting or impacting a spe-
cific project, the courts will apply a more deferential standard of
review. If the fee targets a specific development, the more rigor-
ous Nollan/Dolan analysis applies.

In San Remo Hotel v. City and County of San Francisco, the
hotel conversion fee at issue was imposed through legislative
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action, and was ostensibly generally applicable to all projects with-
in its scope.” The California Supreme Court held that because
the fee was not specific to one project, the fee deserved a more def-
erential standard of review.” The fee in San Remo, a use-conver-
sion fee, was non-discretionary with respect to application and
amount.”® The fee was extracted to help fund the construction of
low and moderate income housing in the City of San Francisco.”
Accordingly, the court merely determined whether a reasonable
relationship exists between the exaction and the public purpose of
the exaction. Applying this deferential standard, the California
Supreme Court held that there was a reasonable relationship
between the fee and the purpose underlying the fee.®

It is important to note that Judge Baxter, in a concurring
and dissenting opinion, focused on the causal link between the
fee and its purpose and suggests the following recasting of the
applicable standards: “The in-lieu fee does not violate the tak-
ings clause so long as (1) there is a cause and effect relationship
between the owner’s desired use of the property and the social
evil that the fee seeks to remedy, and (2) the fee is reasonably
related in both intended use and amount to that social evil.™
This proposed standard of review will no doubt be raised by
property owners as appropriate in future fee-exaction cases.

C. Temporary Moratoria

In Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional
Planning Agency,” the United States Supreme Court addressed
whether a temporary development moratoria is a categorical tak-
ing under Lucas or whether it requires an ad hoc analysis under
Penn Central® The Supreme Court framed the issue as whether
“the mere enactment of a temporary regulation that, while in
effect, denies a property owner all viable economic use of her
propetty gives rise to an unqualified constitutional obligation to
compensate her for the value of its use during that period.”® The
Court struggled with the concepts of the “parcel as a whole” and
concluded that a total taking cannot be temporary because there
may be value in future uses of the property.® The majority
viewed the property rights at issue as both temporal and geo-
graphic in nature and concluded that courts must consider the
economic use of the entire temporal parcel, just as they must con-
sider the economic use of the entire geographic parcel. In
answer to the question whether a regulatory taking that results in
the loss of all economic use of property for a temporary period is
a per se taking under Lucas, the Court answered: “No. In our
view the answer to the abstract question whether a temporary
moratorium effects a taking is neither ‘yes always’ nor ‘no, never’;
the answer depends upon the particular circumstances of the
case.” Therefore, the Penn Central test is appropriate.

Applying the Penn Central factors, and rejecting the landowners’
Lucas-based “conceptual severance argument,” the Court found that
there had not been a taking as a result of the temporary moratorium.

D. Development Delay

In Loewenstein v. City of Lafayette, the First District Court
of Appeal held that there had been no wrongful taking in deny-
ing a lot-line adjustment since the city was promoting the legit-
imate interest of monitoring density and slope requirements.®
The court was guided however, not by the Penn Central factors,

but by the California Supreme Court case Landgate, Inc. v.
California Coastal Commission® The Landgate analysis negates
the Penn Central factors in cases involving regulatory delay.” In
other words, a non-categorical, per se taking still may occur even
where there has not been a full deprivation of economic use,” if
there is regulatory delay motivated not by a legitimate govern-
mental interest, but rather by an effort to delay the development
for the sake of delays.

Under Landgate, “a government agency may not evade the
takings clause by fabricating a dispute over the legality of a lot, or
by otherwise arbitrarily imposing conditions on development in
order to delay or discourage that development. The government
agency’s assertion of authority, whether or not legally erroneous,
must advance some legitimate government purpose.”” Because the
regulation in Loewenstein was advancing a legitimate state interest,
and there was no evidence that the City’s position “was so unrea-
sonable from a legal standpoint as to lead to the conclusion that it
was taken for no purpose other than to delay the development
project,” the court of appeal determined there was no taking.”

E. Rent Control

Rent control has been a thorn in the side of property rights
activists and counsel for years. Two California decisions in the
past six years have weakened future takings claims based upon
rent control regulations.

In Galland v. City of Clovis,” the Gallands filed a complaint
for inverse condemnation and for statutory federal civil rights
violations under section 1983, the court held that a property
owner’s damage claims against the city for blarant violations of
due process in administering its rent control ordinance may be
denied without compensation if the city, after years of litigation,
considered a rent adjustment to avoid a “confiscatory” result.””
In effect, the court held that the city’s procedural delays and
abuses did not constitute takings if the city, after the fact, per-
mitted a non-confiscatory rent increase.

The court based its decision on its holding in Kzvanau v.
Santa Monica Rent Control Board.” The Galland court described
the Kavanau decision as one where the court “decided that under
rent control, adjustment of future rents was generally sufficient to -
compensate for prior rent ceilings that were set so low as to be
confiscatory.”” The city argued that before paying damages to
the Gallands, it must be given the opportunity to rectify confis-
catory rent ceilings with a Kavanau adjustment.”

The California Supreme Court sent the dispute back to the
trial court to determine whether a Kavanau adjustment would
be adequate “to prevent constitutional injury by compensating
for previous excessive low rent ceilings.”” The trial court could
impose liability under section 1983 only if one of two condi-
tions were present: “(1) the costs imposed are part of a govern-
ment effort to deliberately flout established law, e.g., deliberate-
ly obstruct legitimate rent increases; or (2) the landlord suffers
confiscation as a result of the imposition of such costs.”®

In the area of rent control, the California Supreme Court has
made it very difficult to prove an unconstitutional taking. It must be
shown that the government has grossly, intentionally, and arbitrarily
regulated the use of the claimant’s property. The Galland case illustrates
the difficult and often financially devastating burden imposed on prop-
erty owners to prove a takings claim based on rent control ordinances.
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E  Interest on Lawyer Trust Accounts (IOLTA)

"The United States Supreme Court recently addressed whether a
categorical or non-categorical test should be applied in a regulatory
takings case involving a Washington state law requiring that interest
on lawyer trust accounts be “given” to state legal aid programs.*

In Washington Legal Foundation v. Legal Foundation of
Washington,® the ninth circuit, sitting en banc,® applied the ad
hoc, fact specific analysis of Penn Central to the question of
whether the State of Washington’s IOLTA (interest on lawyer
trust accounts) program violated the takings clause.* The
Washington Legal Foundation ninth circuit majority not only
believed that it was “entirely appropriate to apply Penn Central’s
ad hoc rakings analysis to the IOLTA program, but that such an
analysis [was] compelled.” The majority also noted that the
fact that IOLTA programs are regulated by the banking industry
“counsels against the application of the per se analysis to the reg-
ulation of the use of money at issue.” Lastly, the majority rea-
soned that the per se analysis “has almost exclusively been
employed in situations involving real property.”®

Applying the three ad hoc factors, the ninth circuit court con-
cluded that the program did not result in an unconstitutional tak-
ing of the interest earned on client trust accounts.® Applying the
first factor, the economic impact of the regulation, the majority
discussed the history of the IOLTA programs and ruled that there
was no economic impact since “the IOLTA program, at worst,
maintains the status quo and, at best, provides clients with inter-
est they otherwise would not have earned.” The Ninth Circuit
majority employed similar reasoning in determining that the
IOLTA did nor interfere with the appellants’ investment backed
expectation, the second ad hoc factor under Penn Central, since
neither of the appellants “could have expected his principal to earn
a net interest.” Finally, addressing the nature of the regulation,
the court of appeals deemed the IOLTA program to be simply a
regulation affecting the use of the property and “not out of char-
acter for either the commercial industry [banking] or the profes-
sions [the practice of law] they affect.™

The United States Supreme Court granted certiorari in
Washington Legal Foundation, and rendered its ruling in March
of this year.” The two issues on review in Brown & Hayes v. Legal
Foundation of Washington et al. (styled Washington Legal
Foundation v. Legal Foundation of Washington in the ninth circuit
proceedings) were (1) whether the Penn Central ad hoc test
applied, and (2) whether Washington’s IOLTA program consti-
tutes a taking.” These issues were highlighted by Justice
Kozinski's dissent in the ninth circuit en banc ruling, reciting the
original three-justice ninth circuit panel’s appellate ruling verba-
tim. That original panel ruling (1) applied the per se test because
the regulation deprives the property owners of 2// of its beneficial
interest in the earned interest, and (2) held that the IOLTA pro-
gram was an unconstitutional taking.*

In the end, the United States Supreme Court agreed with the
ninth circuit majority that there was no taking, but determined
that the categorical Lucas and Loretto tests were applicable.” This
was because the transfer of interest from the trust accounts to the
legal services foundation was “more akin to the occupation of a
small amount of rooftop space in Loretto.” The Supreme Court
next held that while the interest on a lawyer’s trust account is a
property right protected by the Fifth Amendment,* no compen-
sation was due in connection with a state program to provide legal

services to the needy because the program did not result in a net
loss to the owner of the interest, except in cases where the lawyer
mistakenly put interest bearing funds in an IOLTA account.”
“Because . . . compensation is measured by the owner’s pecuniary
loss — which is zero whenever the Washington law is obeyed —
there has been no violation of the just compensation clause of the
Fifth Amendment in this case.”® In his dissent, however, Justice
Scalia warned that: “To extend to the entire run of Compensation
Clause cases the rationale supporting today’s judgment — what the
government hath given, the government may freely take away —
would be disastrous.”

V. WHEN IS THE CASE RIPE?

The ripeness doctrine is derived from the United States
Constitution’s article III case or &ontroversy requirement.'® The
doctrine protects agencies from judicial interference until an
administrative decision has been formalized and its effects felt in
a concrete way by parties challenging the decision.'

The ripeness of a regulatory takings claim is more difficult to
show than the ripeness of a physical takings claim, because the
damage from the physical taking usually is immediately apparent.
In order for a regulatory takings claim to be ripe, there first must
be a final and authoritative determination from the governmental
agency involved regarding the application of its regulation to the
land.'” Then there must be a determination of the type and
intensity of development legally permitted on the subject proper-
ty.'” Furthermore, the landowner should have applied for and
been denied a development permit, and it should have sought any
appropriate variances.'™ If the claim is brought in federal court,
the ripeness doctrine also requires a showing of inadequate state
remedies, or exhaustion of available remedies.” In other words,
if the alleged regulatory taking was committed by a state or local
government agency, the claimant must first pursue his or her
claim in state court before resorting to federal court.

In Palazzolo v. Rhode Island, the United States Supreme
Court reversed a trial court’s determination that the claim was
not ripe where the landowner had applied for and been denied
four different permit applications over a 23-year period.” The
Court held that in order for a claim to be ripe “the administra-
tive agency [must have] arrived at a final, definitive position
regarding how it will apply the regulations at issue to the partic-
ular land in question.”” The Court found that the requirement
had been satisfied where there was no remaining uncertainty as
to what the agency would and would not allow.

Notwithstanding the foregoing, there is a futility exception
to the ripeness doctrine. At a minimum, the landowner is
expected to have submitted one formal development plan and to
have sought a variance from any regulation barring the develop-
ment proposed in the plan.'® Under the futility exception, if the
landowner knows that resubmission of either a development
plan or application for a variance would be futile, it is not nec-
essary that the landowner go through the process.® The
landowner bears the responsibility of showing the futility of
resubmission."®  Futility can be shown in a number of ways,
such as by showing that pursuit of the issue would cause exces-
sive delay resulting in loss of use of the property, by the agency’s
rejection of resubmissions, and, sometimes, after more than one
separate plan has been submitted and rejected."!

A related but different issue relates to the exhaustion of
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administrative remedies."? In order to challenge an administrative
action, the petitioner must show that he or she has exhausted all
available administrative remedies."* While ripeness involves a
horizontal analysis of ensuring that all potential approaches to
solve the problem have been undertaken, exhaustion is more of a
vertical analysis, analyzing whether all appeals have been exhaust-
ed with respect to each approach attempted.

In summary, landowners must make a complete effort to
obtain development approvals, involving not only as many devel-
opment approaches as feasible, but also appeal of any denials all the

way up to the highest administrative body. It is crucial to evaluate

whether a claim is ripe before a takings claim is asserted, because
failure to ripen the claim may defeat it before the merits are reached.

VI. WHEN MUST A CLAIM BE FILED?

Generally, an inverse condemnation action that is based upon
“damage” to property must be filed within three years of discov-
ery of the damage." This is based on Code of Civil Procedure
section 338, which provides a three-year statute of limitations for
an “action to recover for physical damage to private property
under Section 19 of Article I of the California Constitution.”"'’
Section 19 of Article I of the California Constitution is the section
guaranteeing the right to just compensation." The three-year
time period starts to run once the damage has stabilized.'”
Actions based upon a “taking” of property, however, generally
must be filed within five years of the taking."*

In a case decided earlier this year, a California court of appeal
applied a five-year limitation period in Code of Civil Procedure
section 318 to an inverse claim brought by a sublessee who was not
named or compensated in the direct condemnation action."”
Because the taking in question was “possessory” and not a result of
physical damage, the court of appeal applied the five-year statute of
limitations applicable to actions based on the possession of real
property ~ in other words, this was a physical “takings” claim and
not a physical “damage” claim.”™ The five-year time period begins
to run as of the time the government takes possession.'?!

Notwithstanding these three and five-year statutes of limita-
tions, the effective statute of limitations for a regulatory takings claim
is often much shorter. This is because a timely challenge to the
administrative decision complained of is a prerequisite to a regulato-
ry takings claim, and the time period for such a challenge is typical-
ly very short. For example, a challenge to an administrative decision
in the land use context must, in most cases, be made within 90 days
from the date the decision is final. Therefore, the effective limitation
period for a regulatory takings claim would be 90 days.'

VIL. WHAT DAMAGES ARE RECOVERABLE?
A. The General Standard — Fair Market Value

The United States Supreme Court has often stated that the
just compensation required by the Fifth Amendment is meas-
ured by the property owner’s loss rather than the government’s
gain. “The property owner is entitled to be put in as good a
position pecuniarily as if his property had not been taken. He
must be made whole but is not entitled to more.”™>

The concept of fair market value, along with other direct
condemnation principles, applies equally to inverse condemna-
tion cases.'” Thus, the first place to look in determining recover-

able compensation is to the statutory and case law definition of
fair market value.” By statute, fair market value is “the highest
price...that would be agreed to by a seller, being willing to sell but
under no particular or urgent necessity for so doing, nor obliged
to sell, and a buyer, being ready willing and able to buy, but under
no particular necessity for so doing, each dealing with the other
with full knowledge of all the uses and purposes for which the
property is reasonably adaptable and available.”* The determi-
nation of fair market value cannot take into account the value
depressing effect of the regulation resulting in the taking.'?

B. Compensation for Less Than Fee Interest

The taking or damaging of an interest in real property that
constitutes less than the fee is compensable in inverse condem-
nation law. For illustration, some less than fee interests that have
been deemed compensable include leaseholds,'® easements,'®
and rights-of-way.'®

A recent decision from the second district suggests, but does
not hold, that an expectancy of lease renewal based on a lease
clause permitting a tenant to holdover following the expiration
of the term may be a compensable property interest.”” This
dicta is in contrast to the holding in San Diego Metropolitan
Transit Development Bd. v. Handlery Horel.”® In that case, the
Fourth District Court of Appeal held that the expectation of a
lease renewal based on the length of the tenancy, and the rela-
tionship between the tenant and landlord is not a compensable
property interest.'” The second district’s approach would
appear to be more in accord with established United States
Supreme Court precedent on this issue.'*

C. Recovery of Expenses in Mitigating Potential Damage

A property owner who acts reasonably in expending sums for
mitigation of anticipated future damage is entitled to recovery of the
mitigation costs on an inverse condemnation basis, regardless of
whether hindsight reveals that the mitigation measures were unnec-
essary.” This approach has been characterized as consistent with
the basic notion of making the property owner whole for damages
incurred by reason of a “taking”. It would be counterproductive to
require actual damage in order to receive compensation for mitiga-
tion measures reasonably adopted because such a policy would
severely reduce the incentive of property owners to act responsibly
when faced with potential damage from a public project.

D. Recovery for Loss of Business Goodwill and
Unreasonable Precondemnation Conduct

A business owner may assert a claim for loss of business
goodwill under Code of Civil Procedure section 1263.510 as
part of an inverse condemnation claim.” This is based on well-
established authority applying direct condemnation principles
to inverse condemnation claims.'”

A property owner is also permitted to recover damages
resulting from unreasonable agency conduct prior to initiating
condemnation, so long as the necessary prerequisites are estab-
lished.'® Such a claim is often made when an agency’s precon-
demnation announcements or actions cause the value of a prop-
erty targeted for acquisition to decline or tenants to be lost.
However, there does not exist a separate cause of action for
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unreasonable precondemnation conduct; it is simply a category
of damages in an inverse cause of action.'”

VIII. CONCLUSION

Recent decisions from state and federal courts have provid-
ed further insight, but not necessarily clarity, into the muddy
waters of regulatory taking and inverse condemnation law. The
constitutional controversies generated by the tension between
the government’s need to condemn property for the greater
good, on the one hand, and the individual’s right to own and
enjoy private property free from governmental interference, on
the other, bring property law to life and implicate a central tenet
of constitutional democracy. As our Supreme Court has said:
“The dichotomy between personal liberties and property rights
s a false one. Property does not have rights. People have rights.
The right to enjoy property without unlawful deprivation, no
less than the right to speak or to travel, is in truth a ‘personal’
right....A fundamental interdependence exists between the per-
sonal right to liberty and the personal right in property. Neither
could have meaning without the other.”*

*  Basil (“Bill’) S. Shiber is a shareholder at Miller, Starr & Regalia
in Walnut Creek, California. He is a co-author of Chapter 30:
Inverse Condemnation in Miller & Starr, California Real Fstate,
3rd Edition. He represents a diverse group of individual and
institutional clients in divect and inverse condemnation actions,
land use disputes, and title insurance litigation.

**  Ethan K. Friedman is an associate attorney at Miller, Starr &
Regalia in Walnut Creek, California. His practice focuses on
representing both public agencies and property owners in a
variety of real estate litigation fields, including eminent
domain and environmental cost recovery actions.
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