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TROUBLED WATERS: THE SUPREME COURT SPLITS
ON SCOPE OF WETLANDS REGULATION

Kristina Daniel Lawson*

For the past twenty years, the United States Supreme Court has strug-
gled with the scope of the federal Clean Water Act’s wetlands regulatory
scheme. This summer, the Court again considered the scope of the Sec-
tion 404 permit program - delving into the question whether federal juris-
diction extended to wetlands not adjacent to a traditionally navigable wa-
ter. The two consolidated cases - Rapanos v. United States and Carabell v.
United States Army Corps of Engineers1 - invited the Supreme Court to re-
strict the reach of the Clean Water Act. The Court collectively declined the
invitation.

Not only did the Court decline to limit the scope of the Act, in a set of
five truly distinct opinions, the fractured Court departed from its usual
practice and sent both cases back to the Sixth Circuit without providing
any clear rule for the lower court to apply.2 While certain basic guidance
can be gleaned from the split decision, as a practical matter, the decision
means that potential dischargers, federal regulators, and courts through-
out the country are left to wade through Section 404’s murky waters with-
out clear guidance until such time as Congress, or an administrative rule-
making, intervenes.

FEDERAL WETLANDS REGULATION - SECTION 404

Adopted in 1972, the federal Clean Water Act today regulates nearly ev-
ery discharge to navigable water. From stormwater and agricultural dis-
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charges, to discharges of pollutants from point sources, the Act requires
dischargers to obtain permits, pretreat effluent, and limit runoff.3 The Act
further requires states to adopt water quality standards,4 and to certify
that discharges approved by the federal government comply with adopted
water quality standards.5 Additionally, the Act imposes a strict require-
ment that any person wishing to discharge “dredged or fill material into
the navigable waters at specified disposal sites,” obtain a federal permit
before doing s0.6 This permit program is “the centerpiece of the federal
government’s wetland regulatory programs.”7

Commonly known as the “Section 404 permit program”, the permit re-
quirement imposed by 33 U.S.C.A. § 1344 has been the source of contro-
versy over the past three decades, primarily because of the United States
Army Corps of Engineers’ assertion of sweeping jurisdiction over virtually
any proposed alteration of “wetlands” - including various “adjacent” and
“separated” wetlands.8 With Congress having failed to define the reach of
the Section 404 program with particularity, through administrative regula-
tions promulgated under the Act, the Corps has asserted jurisdiction over
all waters susceptible to use in interstate or foreign commerce, all inter-
state waters, and “[a]ll other waters such as intrastate lakes, rivers, streams
(including intermittent streams), mudflats, sandflats, wetlands, sloughs,
prairie potholes, wet meadows, playa lakes, or natural ponds” that could
affect interstate or foreign commerce.9 The Corps also has asserted juris-
diction over all “[w]etlands adjacent to waters.”10 By regulation, this juris-
diction over adjacent wetlands extends to non-adjacent wetlands that are
“separated from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes and the like.”11

It was the Corps’ continuing assertion of jurisdiction over wetlands that
were not adjacent to navigable waters, and which had seemingly little hy-
drological or ecological connection to waters that were actually navigable-
in-fact, that resulted in the most recent challenge to the Corps’ Section
404 jurisdiction. In Rapanos v. United States, the question presented to
the Supreme Court was whether Section 404’s prohibition on unpermit-
ted discharges to “the waters of the United States” permissibly extended to
non-navigable, non-adjacent wetlands.12

REGULATION OF ADJACENT WETLANDS AND ISOLATED PONDS: RIVERSIDE
BAYVIEW AND SWANCC

In 1985, the Supreme Court first addressed the question whether certain
wetlands were too far removed from traditionally navigable waters to be
subject to the Clean Water Act’s Section 404 permit requirement in United
States v. Riverside Bayview Homes, Inc.13 Specifically at issue in Riverside
Bayview was whether wetlands located immediately adjacent to traditional-
ly navigable waters were subject to the Corps’ permitting jurisdiction.14 In
a unanimous opinion authored by Justice White, the Court concluded that
the wetlands at issue in the case - “80 acres of low-lying, marshy land near
the shores of Lake St. Clair in Macomb County, Michigan”15 - were subject
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to the Corps’ jurisdiction.16 The Court found the Corps’ conclusion that
the adjacent wetlands were subject to regulation because they were “insepa-
rably bound up with ‘waters’ of United States” to be a reasonable interpreta-
tion of its authority under the Clean Water Act.17

In Riverside Bayview, the Court did not analyze whether or not the wet-
land was either hydrologically or ecologically connected to a traditional nav-
igable water, and specifically avoided adopting a bright-line test for when a
wetland is subject to the reach of the Corps. The Court also avoided an anal-
ysis of the terms “navigable waters” and “waters of the United States.”18 In-
stead, the Court simply deferred to the Corps’ seemingly rea sonable regula-
tion, recognizing that the regulation may, in some cases, reach wetlands that
do not have significant environmental effects on water quality.19

Sixteen years after considering Riverside Bayview'’s actually abutting adja-
cent wetlands, the Court again addressed the scope of the Corps’ jurisdic-
tion under Section 404 in Solid Waste Agency of Northern Cook County v.
United States Army Corps of Engineers (“SWANCC”).20 At issue in SWANCC
was whether or not the Corps’ permitting jurisdiction extended to perma-
nent and seasonal isolated ponds located at the site of a former sand and
gravel mining operation.21 The ponds provided suitable habitat for migra-
tory birds, but were not adjacent to a traditionally navigable water.22

A divided Court answered the question in the negative, finding that the
ponds at issue could be filled without issuance of a Section 404 permit.23
Specifically, the Court held that the Corps’ assertion of jurisdiction over
ponds providing suitable migratory bird habitat was beyond the jurisdiction
contemplated by Congress when it enacted the Clean Water Act, and was
therefore not entitled to the Court’s deference.24 Although not expressly
analyzed or discussed, the “significant nexus between the wetlands and
‘navigable waters’ that informed [the Court’s] reading of the CWA in River-
side Bayview Homes,” was apparently not present with respect to the isolat-
ed ponds at issue in SWANCC.25 Notably, the Court again failed to address
what waters actually constituted “the waters of the United States.”

The SWANCC Court also acknowledged that it had not yet addressed
whether the authority of the Corps extended to “discharges of fill material
into wetlands that are not adjacent to bodies of open water.”26 While, at
first glance, it appeared the Court was perhaps attempting to at least par-
tially resolve that open question, the opinion failed to actually address it.
Instead, the Court’s narrow decision and pointed advice left the door
wide open for future challenges to the scope of the Corps’ jurisdiction.

DOES THE CORPS’ JURISDICTION EXTEND TO WETLANDS NOT ADJACENT
TO NAVIGABLE WATERS?

With the open question framed by the Court, it was only a matter of
time before a case (or two) would ripen for the Court’s consideration.
Given the length of the time required to process Section 404 permits, it is
not surprising that June and Keith Carabell were well into the Corps’ per-
mitting process when SWANCC was decided in 2001.27 In the case of John
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and Judith Rapanos, and their affiliated companies, their interactions with
the Corps over the proposed development of their property had spanned
nearly twenty years.28

The Rapanoses owned three separate parcels in the state of Michigan,
which the federal government believed contained jurisdictional wet-
lands.29 Without first obtaining a Section 404 permit, the Rapanoses filled
various wetlands on their properties because they believed the Clean Wa-
ter Act did “not apply to nonnavigable, intrastate wetlands far removed
from any traditional navigable waters.”30 One of the Rapanoses’ proper-
ties was located 20 miles from the nearest navigable-in-fact water - Lake
Huron.31 The wetlands at this site were connected to a man-made drain,
which drained into a creek, which flowed into a river, which emptied into
a bay, and eventually into the lake.32 Another of the Rapanoses’ proper-
ties drained into another man-made drain, which eventually connected to
a river; and, the last of the Rapanoses’ properties at issue had a surface
connection to the Pine River, which also eventually flowed into Lake Hu-
ron.33 Because the Rapanoses filled their properties without permits, the
federal government proceeded both criminally and civilly against them in
an attempt to enforce Section 404’s requirements.34

Unlike the Rapanoses, the Carabell plaintiffs actually sought a permit to
fill approximately 15.9 acres of their property for purposes of constructing
a multi-family residential complex.35 As described in the opinion of the
Sixth Circuit:

The [Carabell] property is shaped like an inverted right triangle, the
hypotenuse of which runs from the southwestern corner of the parcel
at a 45 degree angle to the northeast corner. Following the hypotenuse
and separating the Carabells’ property from the adjacent property is
an unnamed ditch. When the ditch was excavated, the spoils were cast
to either side of the ditch, creating upland berms approximately four
feet wide along the banks of the ditch. The berm edging the Carabells’
property serves to block immediate drainage of surface water out of
the parcel into the ditch. Wooded conditions exist up to the upland
rim of the ditch. At the northeastern corner of the property, the ditch
connects to the Sutherland-Oemig Drain, which empties into the Au-
vase Creek, which empties into Lake St. Clair, which is part of the
Great Lakes drainage system. Although the record does not establish
the direction of water flow in the ditch, the ditch empties either into
the Sutherland-Oemig Drain at the northeastern corner of the proper-
ty, or into ditches at the southwestern corner of the property that - like
the Sutherland-Oemig Drain - outlet into Auvase Creek and eventually
into Lake St. Clair.36

After initial approval of their permit request by the Michigan Depart-
ment of Environmental Quality, the federal government asserted jurisdic-
tion over the project, and required that the Carabells file an application
for a federal Section 404 permit.37 The Carabells sought this permit un-
der protest, and their application was denied.38 The Carabells challenged
the decision on the grounds that the Corps’ jurisdiction under Section
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404 did not extend to their property because there was no hydrological
connection between the wetland present on their property and a tradi-
tionally navigable water. 39

To the disappointment of those who had been expecting to see a shift in
the Court’s Clean Water Act jurisprudence, a majority of the Supreme Court
reached only one clear conclusion with respect to the Rapanos and Carabell
wetlands: that both cases should be remanded to the Sixth Circuit for fur-
ther proceedings.40 Writing for a plurality of the Court, Justice Scalia ar-
gued for a two-part test for determining whether a non-adjacent wetland
was subject to the Corps’ jurisdiction under Section 404: (1) the wetland
must be adjacent to a channel containing a relatively permanent body of wa-
ter connected to traditional interstate navigable waters, and (2) the wetland
must have a continuous surface connection to the channel, “making it diffi-
cult to determine where the ‘water’ ends and the ‘wetland’ begins.”41

Justice Kennedy, in a concurring opinion, absolutely rejected the test
advocated by Justice Scalia, finding the plurality’s test impractical, unper-
suasive, and “inconsistent with the Act’s text, structure, and purpose.”42
Justice Kennedy indicated that he believed it well-within the Corps’ discre-
tion to rely on adjacency to establish jurisdiction; however, he found that
if the Corps was unwilling to adopt further regulations clarifying the scope
of its jurisdiction, it must instead “establish a significant nexus on a case-
by-case basis when it seeks to regulate wetlands based on adjacency to
nonnavigable tributaries.”43 In a particular case, the significant nexus test
could be satisfied by showing that “?the wetlands, either alone or in com-
bination with similarly situated lands in the region, significantly affect the
chemical, physical, and biological integrity of other covered waters more
readily understood as ‘navigable.’*44

Writing for the four dissenting justices, Justice Stevens believed that def-
erence to the Corps was appropriate, and that the plurality and concur-
ring opinions represented “judicial amendment of the Clean Water Act.”45
However, recognizing his viewpoint’s defeat, Justice Stevens indicated
that, in light of the plurality and concurring decisions, the Corps’ jurisdic-
tion should extend to cases wherein either the plurality’s test or Justice
Kennedy’s test is satisfied.46

NAVIGABLE DOES NOT MEAN NAVIGABLE

While the fractured Rapanos decision will certainly require a subset of
future Section 404 permit applications to be evaluated on a case-by-case
basis to determine whether the requisite “significant nexus” exists, some
basic guidance as to the scope of the Corps’ Section 404 jurisdiction can
also be gleaned from the decision. For example, a majority of the Court
has made clear that for Section 404’s purposes, “navigable” does not mean
traditionally navigable or navigable-in-fact.47 This conclusion relied, in
large part, on Congress’ express definition of “navigable waters” as “the
waters of the United States, including the territorial seas.”48 As pointed
out by Justice Scalia:
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For a century prior to the [Clean Water Act], we had interpreted the
phrase ‘navigable waters of the United States’?to refer to interstate
waters that are ‘navigable in fact’ or readily susceptible of being ren-
dered s0.49

Upon the initial adoption of the Clean Water Act in 1972, the Corps also
adopted this definition. However, it revised the definition after a court en-
joined the original regulations as too narrow.50 By making “navigable wa-
ters” a defined term, Congress had ascribed a meaning to it broader and
different than the common and historic understanding of the term.

While most believed this question - whether navigable meant navigable-
in-fact - to have been previously resolved by the Court, the Rapanoses nev-
ertheless argued to the Court that both “navigable waters” and “the waters
of the United States” were required to be navigable-in-fact.51 In an alli-
ance uncharacteristic of the decision, the plurality and Justice Kennedy
agreed that the Rapanoses’ argument was without merit. Justice Scalia re-
minded that, “We have twice stated that the meaning of ‘navigable waters’
in the Act is broader than the traditional understanding of that term.”52
And, Justice Kennedy similarly found that “the text [of the Clean Water
Act] is explicit in extending the coverage of the Act to some nonnavigable
waters.”53

ONE MOLECULE OF WATER IS NOT ENOUGH

Just as a majority of the Court rejected the Rapanoses’ extreme reading
of Section 404, a majority of the Court appears to have also agreed that
the opposite extreme is similarly untenable; i.e., that the simple presence
of water, absent other ecologically connecting circumstances, is not
enough to establish jurisdiction under Section 404.

Specifically, the plurality would have limited the Corps’ jurisdiction to
reach only wetlands that are adjacent to “relatively permanent, standing or
continuously flowing bodies of water ‘forming geographic features’ that are
described in ordinary parlance as ‘streams|,]?oceans, rivers, [and] lakes,”
and those wetlands continuously connected thereto, making clear that the
mere presence of water was insufficient.54 Justice Kennedy, while rejecting
the plurality’s narrow approach, also impliedly indicated that the mere pres-
ence of water was not enough to establish Section 404 jurisdiction. Rather, a
significant ecological nexus between the wetland proposed to be regulated
and a navigable-in-fact water is required, such that a water quality connec-
tion exists between the wetland and navigable-in-fact water.55

A CONTINUOUS CONNECTION TO A TRIBUTARY THAT FLOWS INTO A
TRADITIONAL NAVIGABLE WATER IS ENOUGH

Reading the plurality and concurring decisions together, it appears pos-
sible that in a subset of wetlands cases, it may now be simpler for the
Corps to establish jurisdiction over the types of wetlands at issue in Rapa-
nos. Where a continuous connection from a wetland to a tributary exists,
and that tributary has a permanent connection to a traditional navigable
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water, it is likely the Corps will be able to simply and certainly establish ju-
risdiction under either the plurality’s test or under Justice Kennedy'’s sig-
nificant nexus test.

PROVING A SIGNIFICANT NEXUS - ECOLOGICAL CONNECTION REQUIRED

With respect to the limited subset of wetlands cases in which the Corps
will be required to establish a “significant nexus”, the Rapanos decision
has not left the Corps (and reviewing courts) entirely without guidance. In
a statement clearly intended to assist the Corps in determining when a sig-
nificant nexus exists, Justice Kennedy wrote:

*wetlands possess the requisite nexus, and thus come within the statu-
tory phrase ‘navigable waters,’ if the wetlands, either alone or in com-
bination with similarly situated lands in the region, significantly affect
the chemical, physical, and biological integrity of other covered waters
more readily understood as ‘navigable.” When, in contrast, wetlands’
effects on water quality are speculative or insubstantial, they fall out-
side thGe zone fairly encompassed by the statutory term ‘navigable wa-
ters.’5

Further, Justice Kennedy advised the Corps that, in his opinion, it
would be reasonable for the Corps to “identify categories of tributaries
that, due to their volume of flow (either annually or on average), their
proximity to navigable waters, or other relevant considerations, are signif-
icant enough that wetlands adjacent to them are likely, in the majority of
cases, to perform important functions for an aquatic system incorporating
navigable waters.”57 This open invitation should induce the Corps to ini-
tiate a rulemaking along the suggested lines.

OPEN ISSUES

Two primary wetland-related issues appear to have been left open by the
Court’s decision. First, it is not resolved whether the Corps’ jurisdiction ex-
tends to wetlands which continuously flow into a tributary which does not
continuously flow into a traditional navigable water. Second, it is not re-
solved whether the Corps’ jurisdiction extends to wetlands that do not con-
tinuously flow into a tributary which does continuously flow into a tradi-
tional navigable water. In light of the Court’s split decision, absent further
direction from Congress, the Corps or the Court, these questions will be an-
swered on a case-by-case basis by the Corps and reviewing lower courts.

CONCLUSION

The tale is not over for the Rapanoses or the Carabells; they will need to
press on in the Sixth Circuit. With respect to the Clean Water Act generally,
the ideological fracture in the Court, coupled with Section 404’s truly am-
biguous language, now requires that the United States Army Corps of En-
gineers make every effort to adopt a reasonable regulation defining the
scope of its jurisdiction over non-adjacent and separated wetlands. Should
the Corps decline to do so, Congress should intervene and explain what it
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meant when it said “navigable waters” are “the waters of the United
States.” Without such clarification, it may be only a short time before an-
other Section 404 case reaches the Supreme Court.
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