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ARTICLE

WILL KOONTZ MEAN BIG CHANGES OR BUSINESS AS USUAL
FOR REAL ESTATE DEVELOPMENT IN CALIFORNIA?

By George B. Speir’

On June 25, 2013, the U.S. Supreme Court released its decision in
Koontz v. St. Jobn’s River Water Management District." Koontz has
been called the most significant takings case since Kelo v. City of New
London? and has been hailed by property rights advocates as a major
victory for property owners. Writing for the 5-4 majority, Justice Alito
wrote that property owners cannot be compelled to agree to an over-
reaching demand by a public agency in order to obtain approval for a
project. All the justices, including the four dissenting justices, agreed
that refusing to grant a development permit unless a property owner
agreed to an unconstitutional condition was no different from grant-
ing the development permit on the condition that the over-reaching
government demand was later satisfied. This holding was not terribly
controversial. An extortionate demand by a government agency is not
different if it is phrased “if you agree to this condition, then the permit
is granted” than if it is phrased “the permit is granted, but only if this
condition is later satisfied.”

The second proposition decided by the Court was more controver-
sial. The Court held that monetary exactions must satisfy the same “es-
sential nexus™ and “rough proportionality”* standards as government

*George B. Speir is a shareholder in the Walnut Creek office of Miller Starr Regalia, specializing
in real estate litigation, eminent domain and land use matters.
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demands for dedications of property. The majority held that whether a
property owner is required to dedicate land, or make an iz /ieu mon-
etary payment of the same value, the impacts are the same. Either exac-
tion must pass the Nollan/Dolan standards. The four dissenting justices
took issue with this holding.

In California, in lieu fees and similar monetary exactions calculated
for and imposed upon a specific development project have been ana-
lyzed under the Nollan/Dolan standards for many years, although this
is not the case in some other states.

So what is the issue in California? The primary issue is how the decision
will affect the calculation and enforcement of development impact fees.
As outlined below, the Court’s specific holding, based upon its facts, may
change the legal analysis applicable to monetary exactions in some cases,
but ultimately will not lead to any significant change for real estate devel-
opment in California.

In 1996, a greatly divided California Supreme Court issued its deci-
sion in Ebrlich v. City of Culver City.> The Court’s holding in Ebrlich,
reiterated in San Remo Hotel v. City and County of San Francisco,®
was that, while a monetary exaction imposed on a specific project on
an individualized basis is subject to the heightened scrutiny of Nollan/
Dolan, legislatively adopted development impact fees of general appli-
cation to a large class of property owners were subject to a lesser and
more deferential standard of judicial review. Does California’s lesser
judicial standard, simply requiring a reasonable relationship between
a fee and a project, remain valid in light of the Supreme Court’s deci-
sion in Koontz? Will development impact fee schedules adopted by
virtually every city and county in California now be subject to judicial
review when a city seeks to impose its fee schedule against an appli-
cant under circumstances where the property owner believes the fee
is excessive? Although California development impact fees were not
specifically discussed by the dissent in Koontz, it was just this type of
situation that Justice Kagan had in mind in objecting to applying any
heightened scrutiny to monetary exactions.

THE HOLDING IN KOONTZ

Coy Koontz owned an undeveloped 14.9-acre tract of Florida land.
The property was located in a designated wetland area, and consistent
with Florida law, Koontz sought permits from respondent St. John’s River
Water Management District (“District”) to permit the development of a
3.7-acre northern portion of his property. Koontz offered to mitigate the
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environmental impact of the development by providing the District with a
conservation easement over the approximately 11-acre southern portion
of the land. The District considered the 11-acre conservation easement to
be inadequate. It stated that it would approve the project only if Koontz
agreed to one of two alternate proposals: (1) reduce the size of the devel-
opment to one acre and provide the District with the conservation ease-
ment over the remaining 13.9 acres; or (2) develop the 3.7-acre northern
portion of the property as proposed, deed a conservation easement to the
District on the balance of the property and also agree to pay for improve-
ments to District-owned land located several miles away. The District also
said it would consider equivalent alternatives to its proposed offsite miti-
gation. Koontz declined to accept either of these proposed alternatives,
believing them to be excessive in light of the environmental effects that
his project would have caused. Koontz sued, claiming that the proposed
development conditions constituted a taking without just compensation
and sought to recover monetary damages.

Requiring project applicants to pay to mitigate environmental im-
pacts of their proposed projects has long been a standard part of the
development process. The California Environmental Quality Act’ re-
quires that the lead public agency examine the potential effects of the
project and identify environmental impacts as well as mitigation mea-
sures and/or project alternatives which may serve to reduce or mitigate
those impacts. Project applicants are typically required to modify their
projects or agree to appropriate offsite improvements, or other exac-
tions or dedications, to mitigate environmental consequences identi-
fied in an Environmental Impact Report. Impacts of the project on
public infrastructure are also considered, and conditions of approval
of development applications will likely take into account necessary
modifications to streets and roads, schools, fire and police stations,
parks and other public infrastructure which will be impacted by the
proposed project. The guiding principle is that growth must pay for
itself — that is, the impacts caused by new development on a commu-
nity must be addressed by the proponent of that new development,
through construction of needed public facilities, dedication of land
for streets, parks, or other purposes, and payment of fees or monetary
exactions designed to compensate for the impacts of the project.?

In 1987, the U.S. Supreme Court began to address the impact of over-
zealous local agencies imposing conditions on local projects which did not
bear any relationship to the impacts of the project. In Nollan v. Califor-
nia Coastal Commission,’ the Supreme Court held that the government’s
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demand for a dedication of property from a property owner must have
an “essential nexus” to the impacts of the project for which a permit was
sought. The California Coastal Commission sought the dedication of an
easement to permit lateral public access along the beachfront property of
an owner who sought to remodel his home. The Supreme Court held that
while such public beach access might be a desirable thing in the abstract,
there was no nexus between Nollan’s remodeling application and the de-
mand to dedicate the access easement. The condition therefore consti-
tuted a taking under the Fifth Amendment.’

The Supreme Court further refined this doctrine in 1994 in Dolan v.
City of Tigard."' The Court held that not only must there be some theo-
retical nexus between the conditions imposed and the land use permit
requested, but there must also be some rough proportionality between
the amount of the exaction or dedication requested and the impacts of
the project. In Dolan, the owner of a hardware store sought to remodel
and expand the store. As a condition of granting the remodeling permit,
the city sought among other things, dedication of property for a bicycle
path. The Supreme Court found that while there was some theoretical
relationship between enhancing access to the store and the additional
patronage that might be expected from an expanded store, the condi-
tion in question was excessive in comparison to the impacts expected
to be caused by the project. Any condition imposed by a local public
agency must be roughly proportional to the impacts of the project or it,
too, would be deemed a violation of the Fifth Amendment’s prohibition
on takings without payment of just compensation.?

Koontz addressed and expanded the Court’s takings analysis. First,
the government’s demand for property must satisfy the Nollan/Dolan
requirements, even when the applicant refuses the condition and the
permit is denied. Almost all substantial development applications are
discretionary in nature. The permitting agency has the ability to deny
the application if land use changes are requested, such as a general or
specific plan amendment, zoning change, or issuance of a discretionary
conditional use permit. Similarly, if a necessary Environmental Impact
Report identifies significant environmental consequences of the project
which cannot be mitigated, denial of the entire project is an option.
In practice, public agencies will sometimes request, or developers will
offer, dedications of land, construction of public improvements, or pay-
ment of fees which would be excessive under the Nollan/Dolan stan-
dards in order to convince the local public agency to grant the discre-
tionary permit. From the developer’s perspective, this is sometimes sim-
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ply a matter of political expediency— trying to get that third vote on the
city council because the public benefits offered outweigh the particular
council member’s misgivings about aspects of the project.

Sometimes, however, the local agencies’ discretionary power to ap-
prove or reject a project can result in an extortionate demand being
placed upon a project applicant to agree in advance to accept a devel-
opment condition which is either unrelated to the project or is grossly
disproportionate to the impacts the project will cause.”® The Koontz
decision addressed this situation. The majority in Koontz stated:

“Our decisions in [Nollan/Dolan] reflect two realities of the
permitting process. The first is that land use permit appli-
cants are especially vulnerable to the type of coercion that
the unconstitutional conditions doctrine prohibits because
the government often has broad discretion to deny a permit
that is worth far more than the property it would like to take.
By conditioning a building permit on the owner’s deeding
over a public right-of-way, for example, the government can
pressure an owner into voluntarily giving up property for
which the Fifth Amendment would otherwise require just
compensation ... Extortionate demands of this sort frustrate
the Fifth Amendment right to just compensation, and the un-
constitutional conditions doctrine prohibits them.”'*

The majority and the dissent agreed that the Nollan/Dolan principles
do not change depending on whether a permit application is approved
based on the later satisfaction of an inappropriate condition, or is de-
nied because the applicant will not agree to that same condition in ad-
vance. In either case, the issue of whether to grant the application was
conditioned on an inappropriate and unconstitutional requirement.

The second issue decided by the Koontz Court was more controver-
sial. The Court held that the government’s demand for money from a
land use permit applicant must satisfy the Nollan/Dolan requirements.
The Court held that a demand for money as a condition of permitting
a specific parcel of property to be developed must satisfy the Nollan/
Dolan standards. The dissent took issue with this concept. Justice Ka-
gan, speaking for the four-member minority of the Court, stated:

“The boundaries of the majority’s new rule are uncertain.
But it threatens to subject a vast array of land use regula-
tions, applied daily in States and localities throughout the
country, to heightened constitutional scrutiny.”*
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The dissent was particularly concerned about the ability to distinguish
between monetary exactions which must pass the heightened scrutiny
of Nollan/Dolan, and taxes, which need not meet that heightened stan-
dard. The majority opinion acknowledges that the taxes are not takings,
and states that its decision does not affect the ability of local govern-
ments to impose taxes. But, as the dissent points out, “the majority’s dis-
tinction between monetary ‘exactions’ and taxes is so hard to apply.”'¢
Although the majority says that distinguishing between an exaction and
tax is not difficult on a case-by-case basis, it seems likely that there will
be substantial litigation trying to sort out that very point.

ARE DEVELOPMENT IMPACT FEES NOW SUBJECT TO THE
HEIGHTENED SCRUTINY OF NOLLAN/DOLAN?

California cities, counties and other permitting agencies have devel-
oped schedules of development impact fees imposed upon classes of
properties and property owners seeking to develop their properties.
Many of these fees have been adopted pursuant to the Mitigation Fee
Act.”” The Mitigation Fee Act, also known as AB1600, requires that a
local agency seeking to impose a fee as a condition of approval of a de-
velopment project must determine, among other things, that there is a
“reasonable relationship” between the fee’s use and the type of develop-
ment on which the fee is imposed (the essential nexus)'® and how there
is a “reasonable relationship” between the amount of the fee and the
cost of the public facility attributable to the development on which the
fee is imposed (the rough proportionality)."

In 1996, the California Supreme Court discussed the question of
whether the reasonable relationship standard described in the Mitiga-
tion Fee Act differed from the heightened scrutiny of Nollan/Dolan.
Although the plurality opinion in that case sought to interpret the
“reasonable relationship” standard as identical to the Nollan/Dolan
standard, the majority of the justices disagreed. As a result, Ebrlich
stands for the proposition that the heightened standard of scrutiny
found in Nollan/Dolan “is generally not applicable to development
fees.”?® Cases since Ebrlich have analyzed development fees based on
a lesser standard, providing a level of deference to the legislative body
adopting the fee. For example, in San Remo Hotel v. City and County
of San Francisco,* the Court stated:

“The ‘sine qua non’ for application of Nollan/Dolan scrutiny
is thus the ‘discretionary deployment of the police power’ in
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‘the imposition of land use conditions in individual cases.’
(Ebrlich, supra, 12 Cal. 4th at p. 869 (plur. opn.of Arabian,
J).) Only ‘individualized development fees warrant a type
of review akin to the conditional conveyances at issue in
Nollan/Dolan.””

Monetary exactions, including in lieu fees which are the subject of an
individualized calculation and imposed on a specific project, have been
subject to Nollan/Dolan scrutiny since Ebrlich. In that sense, the deci-
sion in Koontz is not particularly significant for development in Califor-
nia. However, in response to Ebrlich, most communities have adopted
development impact fees under the Mitigation Fee Act, and have imposed
those fees on new development applications of various types. Some de-
velopment impact fees are across-the-board fees imposed on virtually all
applications for development within a community. Other agencies have
adopted more specialized fees, only imposing them on certain types of
development, or development within certain geographic areas.

Development impact fees are imposed upon a project as a condi-
tion of development. In that sense, and following the Court’s analysis
in Koontz, these fees apply to a specific, identified property interest
and require the owner to make a specified payment as a condition of
proceeding with development. These fees may have been adopted as
a result of an impact fee analysis which generally meets the deferential
“reasonable relationship” standard of the Mitigation Fee Act. Even so,
in particular cases it is likely that project applicants will believe the fee
imposed lacks an essential nexus to the project which has been pro-
posed, or more likely, that the fee is excessive, i.e. not roughly propor-
tional to the specific project’s impacts on the community. It is therefore
likely that development impact fees in certain communities will meet
the standards of the Mitigation Fee Act, but will fail to meet the height-
ened scrutiny required by Nollan/Dolan when applied to the specific
circumstances of a particular property or development project.

As pointed out by Justice Kagan in her dissent, the distinction be-
tween exactions and “taxes” in the broader sense, will be difficult to ap-
ply. Land use litigators representing developers will be quick to point
out that development impact fees are not “taxes” because special taxes
cannot be imposed without being approved by two-thirds of the elec-
tors. However, it is not clear whether the distinction drawn in Ebrlich
between legislatively formulated development assessments imposed
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on a broad class of property owners, which would be judged under the
lesser rational relationship standard, and exactions imposed on a spe-
cific project on an individual and discretionary basis, which would be
subject to heightened judicial scrutiny, is still a legitimate distinction.

Land use attorneys for applicants and public agencies will disagree
with one another, but it is clear that the more a development impact
fee looks like an individualized assessment on a particular piece of
property, the more likely it will need to pass the heightened consti-
tutional requirements of Nollan/Dolan. Similarly, if a fee imposed by
local ordinance on a particular project is clearly excessive under the
factual circumstances of the application, it stands a greater chance of
being stricken by the court, no matter how reasonable the original
analysis and report used by the municipality in establishing the fee
seems to be. Permitting agencies considering the adoption of new im-
pact fees would be well advised to analyze any new impact fees to be
adopted on the assumption that the fees may be at some point ana-
lyzed using the heightened standards of Nollan/Dolan and Koontz.

WILL KOONTZ IMPACT NEGOTIATION AND USE OF DEVELOPMENT
AGREEMENTS IN CALIFORNIA?

The Koontz case arose from discussions between the property owner
and the permitting agency regarding conditions to be imposed. This is
relatively common in any substantial development project. The majority
of the justices in Koontz treated the alternatives described by the District
as demands. Their analysis was based on the assumption that the requests
for dedication of additional conservation easement area, or payment of
a monetary exaction were, in essence, take it or leave it demands. The
dissent took issue with this characterization and regarded the suggested
options as merely part of a negotiating process. The record before the
Supreme Court lacked this factual finding, allowing the justices to inter-
pret the situation differently, depending upon their perspectives.

In practice, if a government agency, its staff, or one of its elected offi-
cials, makes what appears to be a demand that the developer agree to a
specific concession as a condition of the agency granting a discretionary
permit, there is a substantial likelihood that the demand will need to
comply with the Nollan/Dolan requirements should the developer see
fit to sue. On the other hand, if a public agency makes clear in discuss-
ing potential conditions that the discussion is exploratory only, that no
demands are being made, and that only the council or governing board
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can set conditions, there is a far better chance that the request will be
treated as simply a part of an ordinary and healthy dialogue between
a project applicant and permitting officials. In this regard, it is to be
expected that agencies will seek to discuss potential conditions in the
context of negotiations of a development agreement.?*

Cities and counties may enter into a development agreement with
any person having legal or equitable interest in a parcel of real property
for the development of that property.® Development agreements can
provide some certainty in planning, particularly for projects that will
continue in phases, or will not be completed for a significant period of
time. They can provide an assurance to the applicant that city or county
policies, rules, regulations and fees will remain as they are when the
agreement is made, and the project will not be subjected to additional
or more onerous future fees or requirements that may be adopted.?* De-
velopment agreements can also deal with construction of public infra-
structure and the reimbursement to a project applicant for construction
of public infrastructure, particularly in housing projects.*

A development agreement requires, by definition, negotiation and
agreement between the parties. Discussions between the parties
would typically be considered negotiations, and by definition develop-
ment agreements are intended to commit each side to development
terms that would not be available in the absence of the agreement. It
is therefore hard to see how a suggestion made by a public agency as
part of negotiating a development agreement could be construed as a
demand that would invoke a Koontz analogy, absent some extraordi-
nary circumstances. An exception to this approach might be a situation
where a city or county has adopted a requirement that a development
agreement must be used with respect to certain types of developments.
Such a requirement would have other enforceability problems, but if
a local ordinance makes use of a development agreement mandatory;,
a term of the agreement proposed by a city or county could well be
construed as a demand. However, as long as the process is voluntary, it
would seem that negotiations of potential development conditions in
the context of negotiating a development agreement would eliminate
the risk that a proposal by a city would be deemed a demand subject to
heightened scrutiny. As a result, it is expected that cities and counties
will preliminarily attempt to negotiate development agreements on a
more frequent basis.
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CONCLUSION

Koontz has been trumpeted by property rights advocates as a great
victory for property owners.?® It has been criticized by others as a blow
to land use collaboration and as encouraging cities to either deny de-
velopment altogether, or approve it without addressing its impacts.*’
Neither of these assessments is wholly accurate. In California, devel-
opers have the right to challenge individual conditions of approval.?®
Monetary exactions which are specifically imposed on an individual-
ized basis have always been subject to Nollan/Dolan scrutiny. Howev-
er, one area that seems unclear as a result of this ruling is the standard
by which courts will analyze development impact fees. Is the reduced
standard adopted in Ebrlich for assessing legislatively adopted impact
fees still good law? Speaking for the majority in Koontz, Justice Alito
stated that “teasing out the difference between taxes and takings is
more difficult in theory than in practice.”?” The guess from here is that
it will take some time, and quite a bit of litigation, before that differ-
ence is analyzed adequately with respect to development impact fees.
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