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I. INTRODUCTION

This article discusses three recent cases concerning the scope of public
entity liability in inverse condemnation for damages associated with the
rupture of flood control structures and resulting harm: Paterno v. State,!
Arreola v. County of Monterey,? and Tilton v. Reclamation Dist. No. 800.3
In general, such cases are premised upon the failure of public improve-
ments built to control flood water. These three cases, which are quite fact-
specific, essentially draw a distinction between negligence associated with
a public entity’s “deliberate plan” relative to public works construction
and maintenance, on the one hand, and negligence that results in harm
due to operation or maintenance of public works after construction, on
the other. Damage resulting from the former kind of negligence is com-
pensable under the theory of inverse condemnation; but damages due to
the latter are not. Those damages may be recoverable under the theory of
negligence—if at all.4

Il. BACKGROUND

Today there is an increasing awareness of climate change and other
causes of profound physical changes to our environment. One commonly
discussed anticipated result of global warming is the rise in sea levels,
which in turn is expected to cause flooding and the submersion of proper-
ty in low lying areas. Many California cities, including Sacramento, for ex-
ample, are vulnerable to flooding and accordingly, they have a strong in-
terest in issues of causation and liability associated with flood damage.

Flooding associated with heavy rainfall, snow runoff, floods, and chang-
es to rivers, dams, levees, and property reflect California’s history dating
back to the Gold Rush, which caused significant environmental problems,
the repercussions of which the courts recognize today. As long ago as
1884, hydraulic gold mining practices were declared a nuisance.> In 2003
in Paterno v. State, Judge Morrison, writing for the panel of the Third Dis-
trict Court of Appeal, stated: “The environmental aftermath of the Gold
Rush continues to plague California. Hydraulic mining debris caused
flooding which led to the building of levees at the confluence of the Yuba
and Feather Rivers. Almost a century ago, the Linda levee was built with
uncompacted mining debris, and the use of that debris caused the levee to
collapse on February 20, 1986.”6 Paterno details the history of California’s
flood control system, and provides the background of underlying issues
concerning public policy, financial responsibility associated with flood
control systems, and notions of fairness, which remain central issues in lit-
igation generally.

Congress formed the California Debris Commission (CDC) in 1893 to
counter the effects of hydraulic mining—the process in which potentially
gold-bearing earth is excavated by high-pressure jets of water and the de-
bris is pushed into riverbeds. The Sacramento River Flood Control Project
was based on the Grant Report, which California approved in 1925 and
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Congress approved in 1928. It consisted of a detailed plan for works de-
signed for flood control, including levees, and in 1953, that project was
transferred to the State. Before the project’s mechanisms were in place,
flood control primarily consisted of a mixture of public and private
projects protecting small areas, and occasionally in conflict with each oth-
er, as historically, floods were considered a “common enemy,” and a land-
owner was privileged to protect himself as needed, and could repel flood
waters regardless of the effect on other lands without being liable for
harm to downstream or neighboring landowners.

The California Constitution, which provides authority for inverse con-
demnation liability, states that the government may take or damage prop-
erty for “public use.”” As Justice Traynor stated, “The destruction or dam-
aging of property is sufficiently connected with ‘public use’ as required by
the Constitution, if the injury is a result of dangers inherent in the con-
struction of the public improvement as distinguished from dangers arising
from the negligent operation of the improvement.”8 Often, such cases are
based upon the failure of public improvements to control flood water, and
courts have recognized that a landowner should not bear a disproportion-
ate share of damage directly caused by a flood control project’s failure due
to an “unreasonable plan.”

In 1994, the California Supreme Court issued a ruling in Locklin v.
City of Lafayette.® In that case, plaintiffs, who owned properties along a
creek, sued the City of Lafayette (and other entities) in tort and inverse
condemnation. They alleged that defendants had made improvements
which increased the volume and velocity of creek water beyond that
which the creek normally would have carried, and that was a substantial
factor in damaging plaintiffs’ properties. Locklin explained that the priv-
ilege to discharge surface waters into a natural watercourse (the natural
watercourse rule) was a conditional privilege, and stated that in deter-
mining “reasonableness” in such a case, the trial court must consider
what have become known as the Locklin factors, which include: (1) the
overall purpose served by the project; (2) the degree to which the plain-
tiff’s loss is offset by reciprocal benefits; (3) the availability to the public
of feasible alternatives with lower risks; (4) the severity of plaintiff’s
damages in relation to risk-bearing capabilities; (5) the extent to which
the damage of the kind plaintiff suffered is generally considered a nor-
mal risk of land ownership; and (6) the degree to which similar damage
is distributed at large among other project beneficiaries, or is peculiar to
plaintiff.10 A plan’s reasonableness is not determined under tort princi-
ples, as it might be in a case concerning a public property’s dangerous
condition, but is determined by weighing such factors in balancing the
need for flood control projects against damages due to their failure to as-
sess the damage such projects cause.

Paterno, discussed below, is noteworthy because it acknowledges the
long, rather disordered history of California’s construction and control of
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flood systems, the extraordinary public needs they satisfy, the benefits they
offer, and the severity of the loss individuals may suffer when they fail.

IIl. PATERNO v. STATE!

Paterno concerned the 19806 failure of the Linda levee at the conflu-
ence of the Yuba and Feather Rivers. It involved a large number of par-
ties and a complicated procedural posture concerning many years of
litigation. As mentioned above, hydraulic mining debris from the Gold
Rush caused flooding and environmental damage in the nineteenth
century and led to the building of levees. One of several levees and
works designed for flood control that are part of the Sacramento River
Flood Control Project (“SRFCP”), the Linda levee was built in 1904,
from porous mining debris prone to seepage. In 1953, the SRFCP
works were transferred to the State of California. As part of the trans-
fer, the parties entered into a memorandum of understanding confirm-
ing the State’s obligation to operate and maintain the works and to
hold the federal government harmless. Reclamation District 784 (“the
Reclamation District”) was responsible for ordinary maintenance, but
did not have authority regarding the levee’s overall structure. The use
of the mining debris in the levee’s construction caused it to collapse in
1986. The neighboring landowners’ property was extensively damaged,
and Paterno and approximately 3,000 other property owners (“the
owners”) filed suit against the State and the Reclamation District.

The Court of Appeal for the Third Appellate District held that the State
of California’s operation of an unreasonable and unstable flood control
levee rendered it liable for inverse condemnation for the damages the bro-
ken levee had caused to the nearby private property. According to the
court, although the State had not built the levee, when it assumed opera-
tion of the system, the State accepted the liability for it.

The court had previously affirmed a defense jury verdict finding no dan-
gerous condition of public property, reversed the award in an inverse con-
demnation liability action against defendants, and remanded for another
trial on inverse liability. The trial court entered judgment in favor of the
Reclamation District and the State. The owners appealed, contending that
the trial court’s factual findings established, as a matter of law, liability for
inverse condemnation against the State. The court of appeal agreed. It
stated: “California Supreme Court precedent dictates that a landowner
should not bear a disproportionate share of the harm directly caused by
failure of a flood control project due to an unreasonable plan.”

Considering the factors enumerated in Locklin, 12 to determine whether
the flood control plan was reasonable, the court decided that the State
was liable for inverse condemnation as a matter of law. The court relied on
the fact that the levee system had benefited all of California and had saved
a significant amount of money over many years. The court emphasized
that the levee had failed because of the manner in which it had been built;
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the use of uncompacted mining debris was inherently unreasonable be-
cause the debris was susceptible to seepage and collapse.

The court considered the facts that the trial court had determined, and
applied the Locklin factors; it found that the owners’ damages had been
directly caused by the State’s “unreasonable plan,” which caused the Linda
levee to fail. Recognizing that the levee system had benefited all of Califor-
nia and saved billions of dollars, the court noted that it would violate
Locklin to force the owners to bear the cost of the levee system’s partial
failure. This was particularly important since an essential aspect of the
State’s flood plan was to accept existing levees to the greatest extent possi-
ble in order to minimize the cost of an extensive flood control system.

The court observed that although the State had not designed the
levee, by taking over the project, it had accepted liability for the system
as if it had built it. Also, the court recognized that the record indicated
that long before the levee’s failure, feasible cures could have fixed the
problems. The court noted that an entity assuming control of the project
was not responsible for system “upgrades,” but the cures in this case
would not have constituted “upgrades.” The court decided that the State
was liable to the owners because it had failed to remedy the levee’s in-
herently unsound structure.

The Paterno court reasoned that the public had received the levee’s
benefits without having to bear the expense of insuring that it had satisfied
the design standards and was capable of handling the water channeled to
it. Furthermore, since the cost savings from not correcting the levee’s
problems had benefited the State, it would not be fair to require the own-
ers alone to bear the risk. The court observed that state law provides that
the project itself must bear the costs of correcting seepage and erosion
problems in a given water project. Moreover, where the seepage led di-
rectly to the levee’s collapse, the court found no reason why the flood
damages should not be attributed to the project as a whole, since the State
had essentially gambled that the location and construction of the levee
would be sufficient. Furthermore, the court stated that the levee had been
poorly constructed and, according to testimony, had never satisfied engi-
neering standards. The court stated that the levee had been “destined to
fail” and the owners should not have to bear the burden of the deferred
costs of maintenance, but rather the costs should be spread among the
public at large, which had benefited from the system for many years. The
court affirmed the judgment in the Reclamation District’s favor, however,
because it lacked authority to alter the structure although it had been re-
sponsible for the levee’s day-to-day maintenance.

Like Paterno, Arreola, discussed below, involved the failure of a levee,
this time, on the river along Santa Cruz and Monterey County boundaries.

IV. ARREOLA v. COUNTY OF MONTEREY13
Arreola involved the 1995 failure of the Pajaro River levee on the river
which formed the boundary between Santa Cruz and Monterey County. It
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involved six consolidated actions that 300 individuals had filed against var-
ious public entities after a levee project failed during a heavy rain and the
resulting flood damaged their property. The plaintiffs sued the state, coun-
ty, its flood control and water conservation district, and a second county
and its water resources agency. Plaintiffs complained against the counties
that the failure to keep the project channel clear diminished its capacity
and caused the levee to fail during a storm. They alleged that the state
failed to design the highway with adequate flood provisions, in that the
drainage culverts under Highway 1 were too small to drain the flood and
the resulting damming effect caused higher floodwaters and destructive
ponding. The jury found all defendants liable on the tort claims, and the
court found all defendants liable on the inverse condemnation claims. The
trial court entered judgment for the plaintiffs. The court of appeal af-
firmed, holding that the trial court had correctly found the county defen-
dants liable in inverse condemnation based on their failure to maintain
the levee, since their knowing failure to clear the channel, despite repeat-
ed warnings, was not the mere negligent execution of a reasonable main-
tenance plan, but the long-term failure to mitigate a known danger.

The appellate court held that the trial court had not erred in defining
the levee’s water capacity, and that substantial expert evidence supported
the jury’s findings, which were pertinent to plaintiffs’ tort claims against
the county defendants, that peak flows during the rainstorm did not ex-
ceed the project’s design capacity. The appellate court also held that the
trial court had not erred in finding the State liable in inverse condemna-
tion based on its unreasonable design of the highway (which had failed to
account for a foreseeable flood) and that design immunity failed to pro-
vide the defendant a defense to plaintiffs’ tort claims.14 Finally, the court
determined that the county defendant and its water resources agency
were properly liable to plaintiffs, since the county was directly liable. The
court emphasized that in order to prove the type of governmental conduct
that will support liability in inverse condemnation, it is sufficient to show
that the entity knew of the risk its public improvement posed, and that it
deliberately chose a course of action (or inaction) despite that known risk.

In contrast to Paterno and Arreola, in our next case, Tilton, discussed
below, it appears that to some extent, form dictated substance and that
case highlights the importance of the manner in which the pleadings
frame the issues. Tilton ostensibly pertains to “ordinary” levee problems.
It is noteworthy also for how those problems are addressed—as the case
was decided on demurrer, which the court sustained without leave to
amend. The court made clear that a party cannot recover in inverse con-
demnation for “garden variety” negligence (i.e., inadequate maintenance
of a flood control system), which was how the pleadings framed the is-
sues. But Zilton is unusual and the decision was in some respects unex-
pected in light of the cases of preceding years.
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V. TILTON v. RECLAMATION DIST. NO. 80015

Tilton involved two residences built on an “urban levee” in Contra Cos-
ta County’s Discovery Bay community. The homes were located on top of
the levee, which was owned by Reclamation District No. 800; the levee, in
turn, was located on real property owned by the Tilton Family Trust (“the
owner”). In June 2003, the owner claimed it had learned from a report
that the Reclamation District had prepared that in 1985 and 1997 (or
1998) the levee had failed and damaged the property. In 2003, it failed
again. The owner sued the Reclamation District. It alleged that the failures
had occurred because the Reclamation District had not properly main-
tained the levee, and that because of the three failures over twenty years,
the homes on the lots were pulling away from the substructures and those
structures were sliding into the bay. The owner sought to recover $1 mil-
lion and asserted seven causes of action: (1) inverse condemnation; (2)
negligence; (3) trespass; (4) nuisance; (5) failure to provide lateral and
subjacent support; (6) maintaining public property in a dangerous condi-
tion; and (7) violation of 42 U.S.C. § 1983. The owner alleged that the Rec-
lamation District was formed pursuant to Water Code section 50000, et.
seq., it was a government entity located in Contra Costa County, and it was
responsible for supervising the maintenance and operation of reclamation
works within its boundaries. The court sustained the Reclamation Dis-
trict’s demurrer without leave to amend as to six causes of action, and al-
lowed leave to amend one: alleged dangerous condition on public proper-
ty. The owner voluntarily dismissed the remaining cause of action and
filed an appeal.

The Court of Appeal for the First District affirmed the trial court’s judg-
ment of dismissal. It held that the damage caused by the alleged negli-
gence in maintaining the levees did not constitute a taking for inverse con-
demnation or a section 1983 cause of action, and held that the Reclama-
tion District was under no “mandatory duty” to prevent levee leakage,
thus failing to support tort liability for damage to the owner’s property.
Furthermore, in response to the owner’s inverse condemnation claim, in
which it claimed that the damage constituted a taking in violation of the
California Constitution, the court stated that the words “or damaged”
(added to “private property may be taken for public use only when just
compensation has been paid”) had been added to the California Constitu-
tion to clarify that the government was obligated to pay just compensa-
tion for property damaged in connection with public improvements. It
was not intended to expand the scope of compensation beyond the ambit
of eminent domain and public improvements.

Although the owner relied on recent cases to support liability for in-
verse condemnation—including those discussed here, Arreolal® and
Paternol’—the court was not persuaded. It distinguished those cases and

stated that while they also concerned the failure of the levees and the pub-
lic entities’ potential liability, they were consistent with historical case law.
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It stated that the instant case was merely a “garden variety” inadequate
maintenance case. The other cases, in contrast, were distinguishable in
that they concerned a faulty plan for levee design, construction, and main-
tenance. Essentially, the court held that simple negligence cannot support
a constitutional claim—unlike Arreola, which held that just compensation
will be owed if “the entity has made the deliberate calculated decision to
proceed with a course of conduct, in spite of a known risk.”

In addition, Tilton addressed four tort causes of action (negligence, nui-
sance, trespass, and failure to provide lateral and sub-adjacent support)
and concluded that the owner had not alleged the required “mandatory
duty” for maintenance by the Reclamation District. The court noted that
without that duty, the California Tort Claims Act shielded the Reclamation
District, a public entity, from liability.18

Section 815 of the Government Code provides that a public entity is not
liable for an injury whether it arises out of an act or omission on its part.
As relevant to this case, Government Code section 815.6 provides that
where a public entity is under a mandatory duty imposed by a law that is
intended to protect against the risk of a particular kind of injury, it is liable
for an injury of that kind (unless it exercised reasonable diligence). Here,
the owner did not contend that any state or federal statute imposed a
mandatory duty on the Reclamation District. Instead, the owner argued
that regulations adopted by Federal Emergency Management Agency, the
Army Corps of Engineers, and the California Reclamation Board created
the duty. The court explained, however, that the regulations were discre-
tionary, and did not pertain to maintenance of levees, but involved design
and construction. Without a mandatory duty, the Reclamation District
could not be liable in tort.

Tilton is unusual to the extent that the court seems to imply that the
outcome might have been different if the appellants had made different al-
legations and arguments. Since the case was resolved on demurrer, sus-
tained without leave to amend, the pleadings must be accepted as true
and there was no reasonable possibility that the plaintiff could cure any
defects in the complaint by amendment.

The court noted that the complaint’s allegations did not satisfy the tests
distinguishing “garden variety” inadequate maintenance from “faulty plan”
involving design, construction, and maintenance of the levee. Indeed, the
court recognized that appellants never suggested that they could allege
anything regarding the Reclamation District’s involvement in any underly-
ing “flawed plan” for the levee’s maintenance. That raises the question of
how the court would have ruled had the plaintiff alleged that the Reclama-
tion District’s construction, maintenance, and repair of the levee was part
of a larger “faulty plan,” as opposed to mere “garden variety” negligence.
Conceivably, if the plaintiff had made such arguments and allegations, it
could have survived demurrer.
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CONCLUSION

If the awareness of climate change and other causes of profound envi-

ronmental change lead to additional pressures upon levees and flood con-
trol systems (and their failures), the courts will find themselves entangled
in even more property owner claims asserted against government entities.
Many cities have keen interests in issues of liability associated with flood
damage. If government flood control structures are not designed and built
to accommodate the anticipated changes in the environment and the inev-
itable results associated with them, the government will face increasing li-
ability burdens, and the taxpayers will bear the economic burden.19
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