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By Karl E. Geier*

A national “eviction moratorium” issued by the Centers for Disease Control

and Prevention (CDC) on September 4, 2020, initially was set to expire

December 31, 2020, and subsequently was extended through January 31, 2021,

and then to March 31, 2021, and most recently to June 30, 2021. Unlike the

California statutory eviction moratorium that currently prohibits residential

notices to vacate and unlawful detainer actions through June 30, 2021,1 the

CDC moratorium is not self-actuating, and must be claimed by the tenant

through direct communications with the landlord, but it also does not limit or

affect the landlord’s right to recover rent through remedies other than eviction

or dispossession of the tenant. It is an unusual regulatory intervention by a

federal agency, compelled by executive order rather than legislation, into

landlord-tenant law, which is traditionally within the province of local and state

governments alone, and it operates independently of the California statewide

eviction moratorium (SB 91) discussed in the lead article of the March 2021 is-

sue of the Miller & Starr Real Estate Newsalert.2 However, the requirements for

a tenant to invoke the CDC Order are nominal, and a landlord that attempts to

look behind the tenant’s claims and challenge his or her eligibility for the defense

will do so at its peril. The CDC Order not only creates the potential for easily-

claimed, federally-mandated defenses against eviction for tenants who ostensibly

have been affected by COVID-19, it also poses the risk of potentially crippling

fines and other criminal penalties for landlords who violate its strictures (up to

$250,000 per violation), and it accordingly is significant whether or not the

state law continues to apply.

Format and Legal Basis

The CDC directive establishing the eviction moratorium (the Order) is an

emergency order of the Surgeon General promulgated under section 361 of the

Public Health Service Act.3 As such, it has been adopted outside the usual

administrative rule-making process and without opportunities for public review
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and comment that ordinarily are applicable to federal agencies. The original

Order and subsequent extensions have been published in the Federal Register4

but are not a part of the Code of Federal Regulations.

The ostensible statutory authority for the Order, under section 361, is a

broad authorization of the Surgeon General, with the approval of the Secretary

of Health and Human Services, “to make and enforce such regulations as in his

judgment are necessary to prevent the introduction, transmission, or spread of

communicable diseases from foreign countries into the States or possessions, or

from one State or possession into any other State or possession.”5 This statute

provides for various measures that might be invoked to prevent “introduction,

transmission, or spread,” but these are all in the context of preventing the spread

of communicable diseases “from foreign countries into the States or possessions,

or from one State or possession into any other State or possession,”6 and none

of these are in the nature of regulating the use or operation of real property,

much less the terms of private occupancy agreements and landlord-tenant

relationships. The CDC Order also cites a standing provision of the Code of

Federal Regulations that implements section 361, 42 C.F.R. 70.2, as authority

for its provisions, but that regulation is similarly limited:

“Whenever the Director of the Centers for Disease Control and Prevention

determines that the measures taken by health authorities of any State or possession

(including political subdivisions thereof) are insufficient to prevent the spread of

any of the communicable diseases from such State or possession to any other State

or possession, he/she may take such measures to prevent such spread of the diseases

as he/she deems reasonably necessary, including inspection, fumigation, disinfec-

tion, sanitation, pest extermination, and destruction of animals or articles believed

to be sources of infection.”7

In light of the narrow “transmission prevention” imprimatur of the authoriz-

ing statute and regulation, the legal underpinnings of an “eviction moratorium”

seem particularly far-fetched. In promulgating the Order, therefore, the CDC

took pains to associate the “spread of COVID-19” with “homelessness,” and to

suggest that “eviction moratoria facilitate self-isolation by people who become

ill or who are at risk for severe illness from COVID-19 due to an underlying

medical condition” and “allow State and local entities to more easily implement

stay-at-home and social distancing directives.”8 Both of these are slender threads

for imposition of federal limitations on the usual exercise of police powers and

legal rights and remedies in residential landlord-tenant relationships, which are

quintessentially local and intra-state in nature, and unrelated to interstate or
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international commerce within the traditional purview of the federal

government.

As a result, the Order has been challenged by litigation in several jurisdic-

tions on various theories, including that it exceeds the statutory authority of the

Surgeon General under section 361 or is in fact a regulation that was illegally

adopted without going through the federal rulemaking process under the

Administrative Procedures Act, or on constitutional grounds, such as that it is

an unlawful impairment of contract, that it is an invalid taking of private prop-

erty without just compensation because it forces private landlords to provide a

public benefit of allowing free occupancy to indigent or economically distressed

persons, or that it exceeds the authority of the federal government to regulate

commerce “among the several states” and impinges on the traditional police

power and authority of local and state governments to regulate internal eco-

nomic relationships. Some federal district court decisions have found the Order

invalid under one or more of these theories, while others have not.9 The most

recent iteration of the Order in connection with the March 28, 2021 extension

to June 30, 2021, contains an additional recital asserting that evictions during

the course of COVID-19 outbreaks, even when only effecting “intrastate

displacement,” would “inevitably increase the interstate spread of COVID-19”

and “further facilitate interstate spread in the context of communicable disease

spread.”10

Applicability of the CDC Order in California

Although the Order is nationwide in scope, it does not apply within any

“state, local, territorial, or tribal area with a moratorium on residential evictions

that provides the same or greater level of public-health protection than the

requirements listed in this Order.”11 In other respects, however, the Order is en-

forceable by both federal and cooperating state and local authorities.12 There is

no mechanism in the Order or elsewhere in the authorizing regulations that

would enable a landlord or other person to determine with certainty that it does

not apply as a result of some other local or state eviction moratorium or

restriction. A landlord or its agent who puts too fine a cut on the evaluation of

whether a local or state regulation is more protective of public health in order to

pursue an eviction proceeding against a person otherwise covered by the Order

is taking a significant risk. The potential sanctions for violation of the Order are

severe (“a fine of no more than $100,000 if the violation does not result in a

death, or a fine of no more than $250,000 if the violation results in a death”).13
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This article does not address the enforceability or legality of the CDC Order,

other than to note that, thus far in California, there is no reported decision at

the federal or state level that would prevent a tenant from raising the CDC Or-

der as a defense to eviction or that would assure that a landlord could avoid the

onerous civil or criminal penalties for violating the Order on the basis of

invalidity. There is, moreover, no reported case that affirms or disaffirms the as-

sumption that the California eviction moratorium and related legislation

“provides the same or greater level of public health protection” than the CDC

Order, and thereby supersedes the CDC Order by its terms. The remainder of

the article assumes that the federal Order could apply and be binding upon

landlords, tenants, and the courts in connection with specific eviction attempts

and defenses throughout California.

Properties and Landlords Affected by the CDC Order

Basically, the Order should be assumed to apply to any landlord or owner of

a property that includes a residential dwelling unit. The Order applies to any

“landlord, owner of a residential property, or other person with a legal right to

pursue eviction or possessory action,” and provides that no such person shall

“evict any covered person from any residential property in any jurisdiction to

which this Order applies during the effective period of the Order.”14 The term

“residential property” is defined to include “any property leased for residential

purposes, including any house, building, mobile home or land in a mobile

home park, or similar dwelling leased for residential purposes.”15 The Order is

not carefully drawn with respect to mixed-use property, and the possibility ex-

ists, however unlikely, that it could be construed as applying to a nonresidential

tenant of a mixed-use property that includes a “dwelling leased for residential

purposes.” The Order applies whether the landlord or other person is an indi-

vidual or a corporation, company, association, firm, partnership, society, or

joint stock company.16

The Order does not apply to a hotel, motel, or “other guest house rented to a

temporary guest or seasonal tenant” within the term “residential property,” al-

though it defers to state and local law for the definition of “temporary guest or

seasonal tenant” and in that respect is somewhat ambiguous.17 The absence of

protections for long-term residents of hotels and motels has been a basis for

criticism of the CDC Order by some tenants’ rights organizations, and in some

states, likely including California, longer term residential tenancies will be

protected from eviction even if the property occupied is ostensibly a hotel or
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motel. However, the Order has not been clarified in this regard by the CDC,

and is subject to local law on this issue in any event.

Persons Protected by the CDC Order (“Covered Persons”)

The CDC Order restricts evictions and otherwise protects only “covered

persons”; specifically, a landlord, owner, or other person with a right to evict

may not evict “any covered person from any residential property.”18 By and

large, a tenant will be a “covered person” if he or she is willing to state, under

penalty of perjury, that he or she earns less than $100,000 a year and has been

unable to pay rent in full due to loss of income, loss of employment, or

extraordinary medical expenses, without regard to whether any of these circum-

stances are related to COVID-19, and that eviction might render the individual

homeless or force the person to move into a “shared living setting.” More

particularly, the Order provides:

“For purposes of the Order, a “covered person” is any tenant, lessee, or resident of

a residential property who provides to their landlord, the owner of the residential

property, or other person with a legal right to pursue eviction or a possessory ac-

tion, a declaration under penalty of perjury that:

(1) The individual has used best efforts to obtain all available government as-
sistance for rent or housing;

(2) The individual either (i) expects to earn no more than $99,000 in annual
income for Calendar Year 2020-2021 (or no more than $198,000 if filing a
joint tax return), (ii) was not required to report any income in 2019 to the
U.S. Internal Revenue Service, or (iii) received an Economic Impact Pay-
ment (stimulus check) pursuant to Section 2201 of the CARES Act;

(3) The individual is unable to pay the full rent or make a full housing pay-
ment due to substantial loss of household income, loss of compensable
hours of work or wages, a lay-off, or extraordinary out-of-pocket medical
expenses;

(4) The individual is using best efforts to make timely partial payments that
are as close to the full payment as the individual’s circumstances may
permit, taking into account other nondiscretionary expenses; and

(5) Eviction would likely render the individual homeless—or force the indi-
vidual to move into and live in close quarters in a new congregate or shared
living setting—because the individual has no other available housing
options.” (emphasis added).19

As noted, the term “covered person” is defined in such a way as to make the

order applicable only when the tenant or other occupant has provided a

prescribed statement to the landlord that invokes its provisions. But there is no

requirement that the tenant provide the statement at any particular time, and

there is no reason it could not be invoked by the tenant after commencement of

eviction proceedings by service of a three-day notice to quit or the filing of an
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action for possession. Indeed, it is most probable that is when it would be

invoked.

Moreover, there is no clear requirement that the individual who claims

“covered person” status must be able to document any of the statements in the

declaration or respond to a landlord request for proof of eligibility. In fact, the

form of such a declaration is attached as an exhibit to the Order, and includes

no requirement for detailed specifics such as dates, efforts, or amounts of

deficiencies as related to income, or any other property- or tenant-specific

information.20 A landlord who receives such a declaration from a tenant before

or in response to an eviction notice proceeds at his or her peril, and there are no

safe harbors for a landlord to proceed, even if the tenant has demonstrably lied

or committed perjury in the declaration.

In connection with the March 28, 2021, extension of the Order, the CDC

made further “clarifications” as to the form and content of the declaration

required to establish that a particular tenant or occupant is a “covered person.”

Among others, these include the following:21

(a) The declaration need not be in the form specifically attached to prior

versions of the order; any form is acceptable and effective if it contains

the required elements (1) through (5), above, contains an express

acknowledgment that the signatory may be liable for perjury for any

false or misleading statements or omissions, and is signed under penalty

of perjury.

(b) “In some circumstances,” the declaration can be signed on behalf of

other occupants by a single occupant on behalf of “the other adult

residents who are party to the lease, rental agreement, or housing

contract”; the only identified “circumstance” is where the parties file

joint tax returns, but that is not the exclusive circumstance that may be

appropriate.

(c) The declaration can be translated into any language selected by the ten-

ant, occupant, or resident.

(d) The Order “does not preclude a landlord challenging the truthfulness of

a tenant’s, lessee’s, or resident’s declaration in court, as permitted under

state or local law.”

While these changes may clarify the application of the Order to a particular
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tenant, the last item, providing for the landlord’s right to “challenge the truthful-

ness” of a tenant’s declaration in court, does not provide a clear safe harbor for

proceeding with an eviction proceeding against a tenant or occupant whose

declaration is considered by the landlord not to be truthful, if there has not

been a prior judicial determination of falsity of the declaration that results in

the declaration not being effective to trigger the protections of the Order for

that particular tenant.

Scope of Protections for Tenants and Prohibited Actions for
Landlords

The CDC Order’s only direct prohibition is embodied in a single operative

sentence:

“Subject to the limitations under ‘Applicability,’ a landlord, owner of a residential

property, or other person with a legal right to pursue eviction or possessory action,

shall not evict any covered person from any residential property in any jurisdiction

to which this Order applies during the effective period of the Order.”22

This language only limits the landlord’s right to evict, not the right to recover

rent, and it does not exonerate the tenant from the obligation to pay rent. The

terms “evict” and “eviction” are specifically defined to include only the effort to

remove or cause the removal of a covered person from a residential property.23

The Order does not even restrict the landlord from pursuing a claim for collec-

tion of rent becoming due before or during the duration of the Order, although

it should be noted that this would violate the current California law that

prohibits COVID-19 related rent collection actions prior to July 1, 2021.24 The

CDC Order makes its limited scope clear in another provision, which specifi-

cally says it “does not relieve any individual of any obligation to pay rent, make

a housing payment, or comply with any other obligation that the individual

may have under a tenancy, lease, or similar contract.”25 The Order also provides

that it does not prohibit the imposition of late charges, penalties, interest and

the like,26 although again the California statute, while it remains effective,

would prohibit such actions with regard to COVID-19 related rent.27

To summarize, the CDC Order would not prevent a landlord from pursuing

a collection action or otherwise enforcing the terms of the lease or rental agree-

ment requiring the payment of rent, provided the landlord is not seeking to

dispossess the tenant in the process. It also does not dilute the rental arrearages

that accumulate before a collection action is implemented, or create disincen-

tives for the landlord to preserve rental claims and pursue them after the
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moratorium expires, if not sooner. Thus, while eviction of a non-paying tenant

may be the preferred remedy, particularly where the tenant is impecunious or

bankrupt, the Order does not materially impact the landlord’s other potential

remedies for nonpayment.

The CDC Order also directly allows for an eviction based on causes other

than nonpayment of rent, even if a tenant has provided a declaration of in-

ability to pay rent under penalty of perjury. Specifically, the CDC Order does

not preclude an eviction based on a tenant, lessee, or resident engaging in crim-

inal activity on the premises, threatening the health or safety of other residents,

damaging or posing a significant risk of damage to property, violating applicable

building codes or other health and safety laws and regulations, or violating

other contractual obligations, other than non-payment of rent or similar

housing-related payments.28 (Some of these also may be permitted grounds for

eviction under the California statute, although California’s just cause eviction

law, when it applies, would restrict the landlord’s ability to rely on some of these

grounds for eviction once a tenant has been in possession for 12 months or

more.)29

Summary and Significance of the CDC Order in California

The federally imposed CDC Order, both before and after it expires, is not

particularly restrictive on landlord remedies except in the narrow context of

causing removal from occupancy of a tenant who claims COVID-19 related

protections. In this regard, it bears repeating, California law appears to be more

restrictive of landlord remedies, both under rent-controlled regulations enacted

at the local level, and under the statewide just cause eviction law enacted in

2019, as well as under the numerous specific COVID-19 related changes in

California landlord-tenant law as most recently revised by SB 91 in January

2021,30 regardless of whether the CDC Order continues in effect in accordance

with its current terms.

Even so, a blanket assumption that the CDC Order is not applicable in Cali-

fornia on the basis that California eviction restrictions are “more protective of

public health” is not warranted. The California statute (SB 91) includes require-

ments that the tenant provide documentation of financial distress and pay

certain amounts of COVID-19 related indebtedness in some instances, but

these documentation requirements and exceptions for COVID-19 debt to be

collected under the California statute are different from the federal
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requirements. A landlord who concludes it can proceed with eviction proceed-

ings based on a perceived exception to the blanket prohibition on evictions

under SB 91 should still consider whether the tenant remains protected by the

federal Order, particularly if the tenant has delivered the declaration under

penalty of perjury in the form provided by the CDC Order.

Also, it should be noted that the March 28, 2021, extension of the CDC Or-

der makes it clear (although it would likely have been implied regardless) that

the exception allowing eviction for criminal activity does not include criminal

trespass or similar state law crimes resulting from non-payment of rent by a

“covered person,” and that the fact a person has been exposed to or contracted

COVID-19 cannot be used as the basis for eviction based on a “threat to health

or safety of other residents.”31 These changes bring the CDC Order more into

line with the more detailed restrictions on COVID-19 related evictions and

rent collection efforts imposed by California statutory law, and underscore the

importance of reviewing both the federal Order and applicable state law in con-

nection with any specific effort to evict a residential tenant in the period up to,

and including, June 30, 2021.
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