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ARTICLE:
NO BOUNDARIES: THE EROSION OF PRIVATE

PROPERTY RIGHTS BY JUDICIAL DEFERENCE
TO REGULATORY OVERREACH

By Karl E. Geier"

A fundamental precept of American law is the authority of the government,
in the exercise of the police power for the protection of the health, safety, and
welfare of the public, to regulate the conduct of individuals in the use and
management of their property.’ In judicial review of legislative decisions, this is
embodied in the familiar rule that a regulation will be upheld if rationally re-
lated to a legitimate governmental interest or purpose.? In the specific area of
land use regulation, a governmental decision will be upheld unless “clearly un-
reasonable, having no substantial relationship to the public health, safety, mor-
als or general welfare.” Thus, “as a general matter, so long as a land use restric-
tion or regulation bears a reasonable relationship to the public welfare, the

restriction or regulation is constitutionally permissible.”*

The subjection of “property rights” to regulation for the public good is not
debatable. However, the fact that such rights are subject to regulation does not
mean that one can ignore “[t]he individual’s right to retain the interests and
exercise the freedoms at the core of private property ownership.”® In the
language of Justice Holmes in Pennsylvania Coal Company v. Mahon, “while
property may be regulated to a certain extent, if regulation goes too far, it will
be recognized as a taking.”® Embedded in this is the idea of “property” as the
thing that is regulated—i.e., the baseline concept of “property” has to be

determined before one can determine what is to be “regulated.”

This article outlines a series of recent instances in which the California
Supreme Court, and to a lesser degree, the United States Supreme Court, have
seemingly adopted a view that bureaucratic objectives or legislative discretion
actually define what constitutes “property,” and have blurred the line between
private property within the ownership and control of the owner and the legiti-
mate scope of public regulation. In doing so, the courts have also introduced
confusion as to how and what “property” is being regulated, and in the process,

given undue attention to the needs of the government without giving due
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consideration to the notion of “property” or the rights that inure to the “owner”

of property in the first instance.

This trend, if it may be called one, has emerged despite the Supreme Court’s
holding in Lingle v. Chevron U.S.A., Inc.,® which rejected an earlier test for
when a “taking” had occurred as enunciated in the case of Agins v. City of
Tiburon.® Agins had articulated the test for whether a regulatory action by the
government effects a Fifth Amendment taking by inquiring whether govern-
ment regulation of private property substantially advances legitimate state
interests.'® Lingle quite properly drew back from the Agins formulation, which
essentially equated the rational basis test with the definition of when a Fifth
Amendment taking occurred, and rejected a claim that, solely because a regula-
tion did 7ot substantially advance a legitimate state purpose, it therefore consti-
tuted a taking." Later decisions have made it clear that, in the absence of a
physical invasion by the government of private property, the two clear guidelines
relevant for determining when a governmental regulation constitutes a taking
are: (a) if the regulation denies all economically beneficial or productive use of
land, it requires compensation under the takings clause;" and (b) otherwise, “a
taking may be found based on a ‘complex of factors” including (1) the economic
impact of the regulation on the claimant; (2) the extent to which the regulation
has interfered with distinct investment-backed expectations; and (3) the
character of the governmental action.”"®

In the latest United States Supreme Court decision in this area, Murr v. Wis-
consin,'* the “flexible test” for when a taking has occurred, articulated for the
Court by Justice Kennedy, seemingly resuscitates the Agins test, suggesting (but
not saying) that if a particular enactment advances a legitimate governmental
interest, that fact may be of such overriding importance as to preclude a finding
that “property” has been “taken” by the regulation in question. Justice Kennedy
acknowledged that the states “do not have unfettered authority to ‘shape and
define property rights and reasonable investment-backed expectations,” leaving
land owners without recourse against unreasonable regulations.”*® He also
articulated the fundamental notion that underlies all takings cases; inevitably,
they require a “balancing” of the government’s power to adjust rights for the
public good, against the rights of the property owner, which is a fundamental

precept of a free society:"®

“Property rights are necessary to preserve freedom, for property ownership empow-

ers persons to shape and to plan their own destiny in a world where governments

are always eager to do so for them.”"”
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However, after saying this, Justice Kennedy went forward and allowed the
government to do just that, concluding that the owners should have anticipated
regulation of their property because of its location in a natural and scenic area,
that the state had a legitimate public interest in protection of the open space
and scenic character of the area, and that a “merger ordinance” was a reasonable
regulation to achieve preservation of open space and scenic areas. From this, he
was able to conclude that the owners’ “investment backed expectations” result-
ing from the “physical condition of the property,” and not solely the beneficial
nature of the regulation to the public generally, supported the Court’s holding
that separately owned parcels effectively were “merged” into common owner-
ship by the regulation and constituted a single parcel for purposes of determin-
ing whether or not the regulation “went too far” towards depriving the owners
of all or substantially all economic use of their property.® Along the way, in
rejecting the owners’ argument that legal lot lines fixed by state law, alone,
should determine what constitutes the “property” affected by a regulation,

Justice Kennedy wrote:

“Petitioners’ rule would frustrate municipalities’ ability to implement minimum

lot size regulations by casting doubt on the many merger provisions that exist

nationwide today.”"®

Even though Justice Kennedy characterized the “physical characteristics of
the property” as suggesting to the property owners that the property was likely
to become subject to environmental or other regulation, it is hard to escape the
conclusion that the Court allowed the regulatory objective to drive its determi-
nation of whether or not the owners had a property interest reflected in the
existing lot lines that divided the property—which is what Chief Justice Roberts

argued in dissent.

In contrast to Justice Kennedy’s somewhat circular definition of the meaning
of “property rights” in the context of a taking, Justice Roberts, in dissent,
thought the first step would be to determine the relevant “private property,” i.e.,
the metes and bounds that describe its geographic dimensions, before determin-
ing whether the regulation of that property “went too far” so that a taking

occurred. In the words of Justice Roberts,

“The question of who owns what is pretty important: the rules must provide a

readily ascertainable definition of the land to which a particular bundle of rights

attaches that does not vary depending upon the purpose at issue . . ..”%°

According to Justice Roberts,
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“The widespread benefits of a regulation will often appear far weightier than the
isolated losses suffered by individuals. And looking at the bigger picture, the over-
all societal good of an economic system grounded on private property will appear
abstract when cast against a concrete regulatory problem. In the face of this imbal-
ance, the Takings Clause ‘prevents the public from loading upon one individual
more than his just share of the burdens of government’ . . .. The result is that the
government’s goals shape the playing field before the contest over whether the
challenged regulation goes ‘too far’ even gets underway.”?'

Although this debate among the justices of the High Court occurred in the
specific context of the Fifth Amendment Takings Clause, it does reflect a mature
recognition on the part of the majority as well as the dissent, that there are
private interests as well as public interests at stake in such matters. Even if one
disagrees with the ultimate conclusion, Justice Kennedy’s majority opinion
clearly acknowledges the competing rights of the landowner and the need to
weigh these rights carefully against the governmental interests, although not to
the same degree as Justice Roberts’ dissent. It is interesting to compare this
discussion with three recent decisions of the California Supreme Court in which
the potential risks of a “regulation-centered” conception of property rights has
led to extraordinary results. Very little discussion of the “balancing” of private
property rights against public needs can be found in the recent California

decisions.

In the “inclusionary housing” case of California Building Industry Association
v. City of San Jose,?® the California court reviewed the validity of a local
ordinance that imposed a mandatory duty on the part of the developer of mar-
ket rate housing to also construct price-controlled “affordable housing” as a
condition of the right to proceed with any development. The court’s opinion
recited at length the important “regulatory objective” of increasing the amount
of “affordable housing for extremely, very low, lower, and moderate income
households to meet the city’s regional housing needs allocation as determined
by ABAG.”? The court then went on to state its conclusion that “the chal-
lenged ordinance seeks to increase the city’s stock of affordable housing and
promote economically diverse residential projects . . . by [imposing] price
controls rather than other use restrictions.”?* Since price controls, like other
forms of regulation, are a constitutionally permissible means to achieve a
municipality’s legitimate public purposes, said the court, the City’s ordinance
would withstand scrutiny under the rational basis test, and was also non-
confiscatory.?® Characterizing the ordinance as doing no more than a non-

confiscatory regulation could do in regulating the pricing on sale or rental of
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property by a landowner who was not seeking any land use approvals, the court
found neither an “exaction” nor a “development condition” was imposed by the
ordinance on a developer of new housing. The ordinance, therefore, also would
not constitute “the imposition of an exaction for purposes of the unconstitu-

tional conditions doctrine under the takings clause.”?®

The City of San Jose opinion rejected the argument that the inclusionary zon-
ing ordinance effectively required a “conveyance” of the rent- or price-restricted
units to persons who qualified based on income standards set by the city, find-
ing that this aspect of the regulation did not “take” the developer’s property, it
only “restricted” the persons to whom the property could be rented or sold; if
from anyone, suggested the court, the only “taking” was from the ultimate
purchaser of the unit, not the developer on whom the restriction was imposed.
In the court’s view, since no conveyance of the property to the City occurred,
the imposition of the development condition could not effect an “exaction” and
was solely a regulatory limitation on pricing.*” Even so, having found no “tak-
ing” and no “exaction,” it implied that if anything was “taken” it was a relatively
insignificant part of the whole property—reciting the Penn Central formula-
tion®® that disallows a takings claim as to only one strand or portion of a larger

property “bundle of rights” or a larger parcel when the effect is not confiscatory

of the whole:

“ “Taking’ jurisprudence does not divide a single parcel into discrete segments and
attempt to determine whether rights in a particular segment have been entirely
abrogated. In deciding whether a particular governmental action has effected a

taking, this Court focuses rather both on the character of the action and on the

nature and extent of the interference with rights in the parcel as a whole.”?

The San jose decision applies an expansive notion of regulatory action sup-
ported by legislative policies to define away the issue of whether an “exaction”
occurred, much in the way that Justice Robert’s dissent in Murr has predicted

will be the trend in other “takings” cases.

A more recent decision by the California Supreme Court has elevated public
policy and governmental objectives into a basis for physically invading and oc-
cupying private property, while defining it as not a “taking” due to its
“temporary” and “transitory” nature. In Property Reserve, Inc. v. Superior Court,*
the court considered a California statute that allowed a state agency the right to
enter upon and occupy a portion of a parcel of property with fencing, trucks,

drilling equipment, and other appurtenances, in order to conduct precondem-
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nation geotechnical investigations over a protracted period of days or weeks,
and found it not to constitute a “taking” of the sort that required pre-
condemnation “just compensation.” As a basis for concluding the intrusive
entry was not an exercise of “classic eminent domain,” the court relied on a
substantial body of statutory law that it characterized as a “common law rule”
allowing public officials “a privilege to enter private property in order to conduct
statutorily authorized activities on such property.”®" Here, the court focused on
one of the essential strands of the bundle of sticks that define property, “the
right to exclude others,” and found an inherent exception in the “right to exclude
others,” namely, the government’s so-called common law right of entry in the

exercise of the police power.

In Property Reserve, the government crew entered property for days at a time,
drilling inspection holes, keeping equipment on the site, and otherwise occupy-
ing and using the property, albeit for a limited period of time, and the court ba-
sically found this to be within the scope of the police power, although possibly
subject to some form of compensation for “damages” even though not a
“taking.” Concluding that, because the residual effects on the property once the
government had vacated were “minimal,” and that no “physical taking” occurred
(even during the period of temporary occupancy), and based on the limited
nature of the environmental investigation activities authorized by this statute,
the court concluded there was no “taking,” or even if there was, then it was
statutorily authorized and therefore sanctioned.*? In a footnote, the court
acknowledged the statement in Nollan v. California Coastal Comm'n,® that “the
right to exclude others is one of the most essential sticks in the bundle of rights
that are commonly characterized as property,”* but it found this trumped by
public interest and necessity as embodied in the “long recognized limitation of
a property owner’s right to exclude others” embodied in the “common law rule”
giving public officials a general right to enter private property for public
purposes.*® In doing so, the court moved into another realm of jurisprudential
creativity altogether, elevating a sometimes justifiable governmental incursion
into private property into a generalized subjugation of private property to the
government’s need to use and evaluate the property for its own purposes. As
articulated in another article in this publication discussing the Property Reserve

decision:

The police power exception to the requirement of just compensation is appropri-
ate only when a significant, emergent public interest is furthered under the pres-
sure of public necessity. Stated another way, at least up until the Property Reserve
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decision, it could be assumed that the police power defense could only be utilized
when there was a true emergency requiring immediate governmental action. That

is clearly not the case with a project that has been planned over an extended period

of time.%®

Nowhere mentioned in the Property Reserve opinion is another constitutional
right given to private property owners, namely, the right and privilege to be
secure in their persons and their property from unreasonable searches and
seizures by representatives of the government. The so-called “common law right
of entry” seemingly created out of whole cloth in Property Reserve stands in stark
contrast to the United States Supreme Court’s jurisprudence in the context of
Fourth Amendment search and seizure law, where bureaucratic efficacy and
public necessity never, standing alone, justify the ignoring of constitutional
protections. In a leading Fourth Amendment decision, Camara v. Municipal
Court,” the latter Court reversed a California court of appeal decision that al-
lowed the prosecution of the tenant of an apartment for interfering with a pub-
lic official attempting to execute a warrantless inspection of the apartment for
compliance with local health and safety and building codes. Reviewing the
purported justification for such inspections, i.e., the vigorous argument that
“the health and safety of entire urban populations is dependent upon enforce-
ment of minimum fire, housing and sanitation standards, and that the only ef-
fective means of enforcing such codes is by routine systematized inspection of
all physical structures,” the court observed that this did not override the

constitutional requirement of a warrant.

Of course, in applying any reasonableness standard, including one of constitutional
dimension, an argument that the public interest demands a particular rule must
receive careful consideration. But we think this argument misses the mark. The

question is not, at this stage at least, whether these inspections may be made, but

whether they may be made without a warrant.®®

Holding that administrative searches of the kind at issue are “significant
intrusions upon the interest protected by the Fourth Amendment,” the Court
went on to conclude that a person therefore had a constitutional right to refuse
entry to an inspector until that inspector obtained a warrant. In a respectful
rebuke of the claim that administrative objectives and effective public
administration of health and building codes necessitated such warrantless

searches, the Court noted

It is obvious that “probable cause” to issue a warrant to inspect must exist if rea-
sonable legislative or administrative standards for conducting an area inspection
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are satisfied with respect to a particular dwelling. Such standards, which will vary
with a municipal program being enforced, may be based upon the passage of time,
the nature of the building (e.g., multiple family apartment house), or the condi-
tion of the entire area, but they will not necessarily depend upon specific knowl-
edge of the condition of the particular dwelling. It has been suggested that to vary
the probable cause test from the standard applied in criminal cases would autho-
rize a “synthetic search warrant” and thereby to lessen the overall protection of the
Fourth Amendment . . . but we do not agree. The warrant procedure is designed
to guarantee that a certain decision to search private property is justified by a rea-
sonable governmental interest. But reasonableness is still the ultimate standard.*

Needless to say, the standards of “reasonableness” in the context of Fourth
Amendment search and seizure law, and “reasonable regulation” in the context
of a Fifth Amendment “takings” claim, are quite different. However, it is a fact
that a public official’s privilege to enter private property relied upon by the Cal-
ifornia Supreme Court in Property Reserve is extremely limited and circumscribed
by more than one constitutional protection. The language of Camara stands in
stark contrast to the California court’s allowance of administrative and public
policy objectives to override the legitimate and most basic expectations of

private property owners to be free of unreasonable governmental intrusions.

The latest case by the California court to touch on these issues is Lynch v.
California Coastal Commission,*® which is not a takings case but once again, like
California Building Industry Assn. v. San Jose, is simply an “invalid conditions”
case, at least as viewed by the court. In Lynch, the California Coastal Commis-
sion had imposed several conditions on landowners who sought to rebuild a
seawall that protected their blufftop homes along the Pacific Ocean shore in
Encinitas, California. Because of age, exposure, and erosion, an existing seawall
providing essential support and stability to these properties had deteriorated
and needed to be replaced. After a long administrative process, the Commission
had issued a coastal development permit allowing for reconstruction of the
seawall (albeit with a different design), but also imposed several conditions, one
of which limited the duration of the permit to 20 years, and required the seawall
to be removed after 20 years unless the permit was extended and renewed. The
Commission coupled this with a prohibition of any blufftop development that

might rely on the existence of the seawall.

Faced with the imminent loss of their property in the coming winter, the
landowners embarked on a two-pronged strategy. First, they filed a mandamus
action challenging the legality of these conditions. Second, they went forward
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and accepted the benefits of the permit and built the seawall. They obviously
thought just by filing their action first, before “accepting the benefits,” they had
adequately perfected their objections. But they were sadly mistaken.

In the course of upholding the court of appeal’s decision that found a waiver
of the right to object based on the fact that the landowners had proceeded to
exercise the benefits of the approval, the California Supreme Court first
concluded there had been no “waiver” since the landowners obviously had not
intended to waive their claims.*' However, the court then rejected the argument
that the objected-to conditions did not affect construction and therefore could
be contested while proceeding with the development. The court, based on a
novel application of the doctrine of “equitable forfeiture” to the applicant’s right
to object or contest the conditions imposed under a land use permit, held that a
litigant can fail to preserve a claim if he or she fails to raise a “timely objection,”
and that by proceeding to build the seawall, even after filing a lawsuit against
the conditions, the owners had in fact forfeited their right to challenge the
conditions.*? Although the court suggested that the doctrine of equitable forfei-
ture was well established, it cited only two appellate decisions involving child
dependency and criminal proceedings in which certain arguments raised on ap-
peal were asserted to be forfeited by failing to raise issues or objections for
consideration by the trial court—only one of which had actually applied the
doctrine.* More to the point, the court neglected to point out its previous
holdings that the so-called “equitable forfeiture” doctrine should be rarely ap-
plied, and that the rights of the private individual litigant will usually outweigh
the strict application of the forfeiture doctrine—rejecting the arguments by
governmental agencies that the doctrine should be applied to uphold the
governmental objectives.44 Instead, after reviewing a number of decisions involv-
ing “waivers” of objections by the “acceptance of benefits” the court articulated
three rather odd reasons for rigorously applying the forfeiture rule in this case,
despite the claim that plaintiffs should not have to await the outcome of litiga-

tion before taking action to protect their homes.

First, citing the Mitigation Fee Act (which refers only to monetary exactions
and has nothing to do with nonmonetary conditions), the court suggested that
allowing an “exception” to the equitable forfeiture rule to allow contesting of
these nonmonetary conditions would “significantly expand” the Mitigation Fee
Act. It did so, despite its prior conclusion in Sterling Park L.P v. City of Palo

Alto,®® that construed the Act as 7ot applying to “land use restrictions.” In other
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words, out of fear that allowing an exception to the judicially created “equitable
forfeiture” doctrine would be opening up an implied broadening of a narrowly-
proscribed statutory procedure for proceeding “under protest” when contesting
a monetary exaction, by iz effect making a similar procedure available to contest
non-monetary exactions, the court essentially refused to balance any private

rights against administrative policies and requirements.

Going on, the court noted that creating an “under protest exception” would
“also potentially swallow the general rule that landowners must take the burdens
along with the benefits of a permit.” It inferred that the governmental agency
has a right to administer its planning and zoning authority without the fear of
the “complete chaos” that would result if every applicant could challenge permit
conditions while going forward with their project. “An exception allowing ap-
plicants to challenge a permit’s restrictions after taking all of its benefits would

change the dynamics of permit negotiations and would foster litigation.”*®

Here, again, the court focused exclusively on public decisionmakers’” objec-
tives and the government’s need for the flexibility to impose arguably illegal
conditions in a “negotiation,” rather than on the fundamental question of
whether the conditions were legal or not. However inadvertently, the court
seems to be elevating administrative strategies, or governmental officials’ tactical
convenience—flexibility in “regulatory negotiations”—into an overarching
public good that precludes even considering an exception to a general rule
where, by all accounts, the equities of the case and a decent respect for the
rights of property owners demanded it.

In its sole use of the term “balancing” in the Lynch opinion, the court used it
only to refer to the decision makers’ need to consider “significant impacts” and
“alternative mitigation measures,” not the rights or interests of the landowner.
“Land use planning decisions entail a delicate balancing of interests. An under
protest exception to the general waiver rule would upset this balance and inject
uncertainty into the planning process.”* Moreover, the Lynch court suggested
that the administrative agency should not be put in a position of having to ap-
prove anything (regardless of whether its disapproval could be justified on any
rational basis or was supportable by any findings or evidence) if the landowner
challenged conditions that were proposed by the agency.

“[Wle believe the better rule puts the onus on landowners to resolve their chal-
lenges before accepting the benefits of a permit. The landowner is in the best posi-

12 © 2017 Thomson Reuters



MILLER & STARR REAL ESTATE NEWSALERT SEPTEMBER 2017 | VOL. 28 | ISSUE 1

tion to know how strongly he objects to a particular condition, and to weigh the

chance a challenge will succeed against the costs of delaying the project.*®

It is hard to escape the conclusion that the primary objective the court
maintained was the administrative flexibility and authority of the government
to cram conditions down the throat of a permit applicant in extremis, rather
than to compel the governmental entity to exercise its administrative and quasi-
adjudicative authority in issuing permits reasonably and in compliance with ap-
plicable constitutional requirements. The court never once addressed the
potential illegality of the conditions, as such. Instead, it dismissed the landown-
ers’ claims for relief from the harsh “equitable forfeiture” and “acceptance of

benefits” rules with two additional non sequiturs:

(1) The owners could have obtained an emergency permit to build a
temporary seawall to protect their properties**—a theoretical possibility
based on statutory language but a difficult one to comprehend in realty—
what is a “temporary seawall?”

(2) “Moreover, although it was likely impossible here, in some cases the par-
ties may be able to reach an agreement allowing construction to proceed
while a challenge to permit conditions is resolved in court. A clear agree-

ment of this sort could prevent a finding of equitable forfeiture.”*

Here, the court was being either naive or disingenuous—if, as the court had
earlier implied, a government agency needs the opportunity either to impose
potentially illegal or unreasonable conditions or else not to approve a project at
all if the landowner intends to challenge an allegedly illegal condition, why
would the agency enter into an “agreement” to allow a challenge to the condi-
tion? In fact, Lynch has made it even less likely that any public entity will
consider it necessary to entertain such an “agreement,” when it has the option
of not agreeing and claiming “equitable forfeiture” if the owner later attempts a

challenge after proceeding with the development.

Ultimately, as the United States Supreme Court decisions referred to in this
article indicate, a balancing always takes place between the interests of the
government, in their regulation for the public health and welfare, and the inter-
est of the private owner, whose property should not be unfairly burdened by
conditions for the general welfare that require the owner disproportionally to
bear those burdens. However, the California Supreme Court, in the decisions

discussed above, has seemly abandoned the notion of “balance” and placed its
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thumb heavily on the scales in favor of the government to pursue its own objec-
tives while giving short shrift, and little credence, to the interest of those private
owners in maintaining their own property interests. In the Cizy of San jose deci-
sion, the court defined the problem away by emphasizing the legitimacy of the
legislative goal of increasing the supply of affordable housing as a justification
for refusing to consider the affordable housing requirement as an exaction on
the developer of market rate housing, claiming it was only a “regulation.” Prop-
erty Reserve and Lynch evidence an even more one-sided view of government,
urging the necessity of governmental flexibility and convenience as overriding
any and all legitimate objections to governmental overreaching and
intrusiveness. There is little in these opinions that holds out the hope of a more

balanced treatment of these interests in future cases.
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